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ORION E. HA W.IUNS AND ALLAN ·C. HA WKIN.S, 
Plaintiffs in Error, 
versus 
ELEANOR H.A. 'VKINS SYD.NOR, Defendant in Error .. 
PETITION FOR WRIT OF ERROR AND 
SUPERSEDEAS. 
TQ the Honorable Chief Justice and Associate Justices of the 
Supreme Court of Appeals of Virginia: 
Your petitioners, Orion E. Ha-wkins ana Allan C. Hawkins, 
would respectfully show that they are greatly aggrieved by 
a final judgnwnt e•ntered in the Circuit Court for the County 
of Campbell, Virginia, on the 29th day of January, 1937, in 
a.n action at law under which your petitioners were ·defend-
ants and Eleanor Hawkins Sydnor was plaintiff. 
In this petition, your petitioners will refer to themselves 
as the defendants and the said Eleanor Hawkins Sydnor as 
plaintiff, in accordance with the respective positions occupied 
by them in the lower court. 
A duly authenticated copy of the transcript in this case 
and exhibits filed with the evidence, are hereto attached and 
presented as a part of this petition. 
In the event of a writ of error being granted, this petition 
will be used as defendants' first brief on appeal. 
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PRELIMINARY. 
This action was an action instituted by Eleanor Hawkins 
Sydnor by way of notice of motion for damages and injuries 
as the result of a certain accident which happened at the in-
tersection of Fourth Street, Seventh Avenue (Rutherford 
A venue), and Commonwealth Avenue, in the City of Roa-
noke. There was a verdict for the plaintiff in the sum of 
$7,500.00, and judgn1ent 'was entered for the said amount, 
with interest thereon from January 29, 1937, until paid, and 
costs, and it is to this·judgment that the defendants pray that 
a writ of error and supersedeas be awarded, and that the 
said judgment be reversed and set aside, and that judgment 
be entered in this Court for petitioners. 
STATE~iE,NT OF FACTS. 
This is a guest case. The plaintiff Eleanor Hawkins Syd-
nor is the daughter of def<mdant Orion E. Hawkins and the 
sister of defendant Allan C. Hawkins. There is very little 
controversy or dispute in the evidence, which is almost en-
tirely undisputed. The slight differences will be noted in the 
statement of the case. ' 
The plaintiff, who at the time of the accident was residing 
with her husband and baby at Norton, Virginia, had lived with 
her parents until her marriage in December, 1934. There, 
as is natural, she and her brother Allan C. Hawkins, had 
been around a gTeat deal together, the said brother driving 
the automobile belonging to the father. At the time of the 
accident, the brother, Allan C. Hawkins, was seventeen yea1·s 
and eleven months of age. He held a driver's permit, and 
had been driving for several years, often driving the car for 
the delivery of milk from his father's farm, where they lived, 
and which was located about seven miles south of Lynchburg 
on the Lynchburg-Rustburg Road. The relationships in the 
family were, so far as the record shows, entirely normal. The 
only evidence as to the ability of Allan .c. Hawkins to drive 
is that of his mother, who testified that he was a good driver 
(Rec., R· 102), and had driven her and his sister around many 
times before the daughter was ~ar:fied. (See also Mrs. Syd-
nor's testimony, Rec., pp. 135-6.) The plaintiff did not her-
self drive a car (Rec., p. 115 and p. 136). Prior to the acci-
dent Mrs. Sydnor· had come to visit her parents in April, 
1936, and remained with her young baby a little over a month. 
In June; 1936, she came for another visit, bringing the baby 
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with her, intending to stay about two weeks, and the return 
trip was started in the early morning of July 3, 1936. 
Norton is a considerable distance from Lynchburg, the 
time was during the hot season of the year, the idea was that 
_on aooount of the young baby, born March 3, 1936, therefore 
just four months old, the parties decided to leave very early in 
the morning, in order to keep the baby out of the heat as 
much as possible, the idea being, as stated by Mrs. Hawkins, 
the mother, to get to Norton as quick as they could, and they 
talked about getting there by noon. .This was discussed and 
talked about, and she supposed it was discussed with Mrs. 
Sydnor (Rec., pp. 103-105). The statement of Mrs. Hawkins 
is not denied .by the plaintiff. 
It had been planned that Mr. Hawkins, the father of the 
plaintiff, would drive the parties back to Norton in his auto-
mobile, but for some reason he could not go and his son, Allan 
C. Hawkins, went in his place to drive. So far as the record 
shows, Allan Hawkins seemed to enjoy the confidence of all 
parties as a driver. Certainly there was no suggestion or 
intimation to the contrary. The parties left the Hawkins 
home in a Dodge Sedan automobile at between 4:30 and 4:40 
in the morning of July 3rd. On the front seat was Allan 
Hawkins on the left rn the driver's seat, next to him his 
young sister, and then on the right his mother, Mrs. Ometa 
Hawkins, who held the four-months-old baby in her lap. On 
the back seat was Mrs. Sydnor on the left and a young 
Hatcher boy on the right, while baggage was piled on the 
floor of the car and between these two no the back seat. 
The parties drove through Lynchburg, stopped very briefly 
at the Bus station at Fifth and Church Streets to try to get 
a road map, but the bus station was not open, and they then 
started out on the route, and stopped at a filling station at 
Oakley and ~femorial Avenues for a few minutes to get a 
map there. Though Allan Hawkins had been to Roanoke a 
number of times,· it was never when he was driving a car 
and he was not familiar with the route through Roanoke. His 
mother, Mrs. Hawkins, was familiar with it, and the evi-
dence is that he would rely upon her direction to get through 
Roanoke. As stated, the farm was about seven miles from 
LYn-chburg, ·while it is about fifty miles from Ly'Ilchburg to 
Roanoke, and about one hundred ninety miles from Roanoke 
to Norton. The idea of every one seemed to be to make the 
trip as quickly as reasonably possible, in order to keep the 
baby out of as much of the heat of the day as po·ssible. The 
drive to Roanoke was without mishap, though Mrs. Hawkins 
and the plaintiff, Mrs. Sydnor, both testified that on two 
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occasions during that trip 1\tirs. Sydnor in the back seat spoke 
to Allan Hawkins, asking him not t<;> drive so fast that he 
was shakiJ?.g her up. Mrs. Hawkins made no comments. Al-
lan Hawkins did not remember any remark whatsoever with 
reference to his driving. In any event, both ~{rs. Hawkins. 
and Mrs. Sydnor stated that the last time she spoke about 
the driving was close to or near Bonsack, which is nine or 
ten miles from Roanoke. . At no time was there any indication 
of any uneasiness on the part of any one, the only alleged 
remarks being as to the complaint of 1\tirs. Sydnor that she 
was being shaken up (presumably this would be when there 
were rough spots in the road). 
There is no direct evidence of the speed after Allan Haw-
kins reached the city limits of Roanoke. His mother, ~Irs. 
Hawkins, testified, and the testimony is not denied, that when 
he reached the city limits he slowed down some. From the 
city limits to the point of the accident the distance is 1.8 
miles (Rec., p. 140). The route from the city limits is along 
U. S. Route 460 on Lynchburg Avenue, until Fourth Street, 
and thence along· Fourth Street, which is a smooth asphaltic 
macadam street with thirty-foot driveway between curbs, until 
the intersection of Rutherford (or Seventh Avenue) and 
Commonwealth Avenues with Fourth Street, where the reg'U-
lar route turns, diagonally to the right and proceeds along 
Commonwealth Avenue. The car track runs along Common-
wealth Avenue and then crosses Fourth Street into Seventh 
A venue. Seventh A venue and Rutherford Avenue intersect 
at right angles, while Commonwealth Avenue comes diago-
nally in, almost bicecting the angle between Rutherford Ave-
nue and Fourth Street, the turn into that street being to the 
rig·ht as the parties were traveling. Fourth Street at this 
point runs almost directly north and south, while Common-
wealth Avenue runs Southwest and Northeast. The plat filed 
\\Tith the evidence will show this situation clearly. After get-
ting on Fourth Street, the automobile continued, approaching 
the intersection above referred to. ~{rs. Hawkins states that 
'vhile in the block immediately before reaching this intersec-
tion, though she could not state precisely the point in the 
block, she told Allan that he should turn to the rig·ht at the 
car track. 1\tirs. Sydnor stated that she thought this direction 
was given about the beginning of the block. Allan Hawkins 
states that he did not hear any direction at all until he was 
practically in the intersection, and then it came so late that 
he concluded it would be better to continue straight on Fourth 
Street and cut back into Commonwealth Avenue, rather than 
make a quick turn. In any event, he continued straight on 
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Fourth Street, which as stated was a smoothly paved street 
throughout its full width of thirty feet, and on beyond the 
intersection in question. 
As stated, there is •no definite estimate of speed at which 
the car was being driven at the time. ~~Han Hawkins, the 
driver, stated he thought he was going from twenty-five miles 
to thirty miles per hour, and he had the car completely under 
control. Mrs. Hawkins, his mother, stated: ''I don't know 
much about' speed unless I was driving myself" (Rec., p. 91), 
but she thought he was going about forty miles per hour. 
She expressly stated that she was paying no attention to the 
speed at all, and that her esthnate that he was going about 
forty. miles an hour is just her idea, since she thought about 
it, and that she made the esthnate on the amount of jar or 
bump that the car got and that she was not noticing the speed 
(Rec., p.107 and p. 109). Mrs. Sydnor, the plaintiff, estimated 
the speed at about forty-five miles an hour, but her estimate 
was made on the san1e basis as her mother, that is fron1 the· 
results. She specifically stated that she was not noticing· the 
speed at all (Rcc., pp. 135 and 136), and did not see the speed-
ometer (Rec., p. 136), and could not say how fast he was go-
ing (Rec., p. 136). In any event, it clearly appears from the 
testimony of all parties that there was nothing in the speed 
to attract anybody's attention before the accident happened. 
As the automobile approached along Fourth Street there 
was a slight rise in the street until a point some 170 feet from 
the intersection. Then the route actually taken passes over 
the street car tracks which cross Fourth Street at the inter-
section. Just after passing· over the street car track there 
was a drain or depression running directly across Fourth 
.Street, which ranged in depth from six to seven inches over 
a total distance of about 23 feet in and out. The testimony 
of plaintiff's witness Del\fott and defendants' witness ~Ial­
colm both was that this drain was a very dangerous drain 
for traffic. The drain descended for about thirteen feet and 
then began to rise for the remaining ten feet. 
None of the occupants of the car saw this drain or knew 
anything of it. The drain was not regular, but was some-
what irregular in depth and not smooth, as shown by the fact 
that when the car passed over the drain there were two or 
three distinct jars, which threw ~Irs. Sydnor in the back of 
the car against the top of the car, and finally on to the floor, 
causing very serious and distressing injuries to her spine. 
Mrs. Hawkins in the fro·nt seat was not thrown out of the 
seat until the car was suddenly stopped after passing over 
the drain, when she 'vas thrown forward, but did not lose 
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control of the baby. When the car struck the drain, Mrs. 
Sydnor screamed out that she was injured and her back was" 
broken (and in fact vertebrae in her back were broken), and 
young Hawkins brought the car to a stop within two or three 
car lengths. After stopping, ~irs. Hawkins and Allan Haw-
kins got out, and both looked back to see what had caused the . 
' trouble, and even from that distance they could not discover 
anything which would apparently cause it, so de.ceptive was 
the appearance of the drain or depression. The husband of 
Mrs. Sydnor and a friend of his, ~Ir. Archbell, went back 
some time later, and testified that the depression could be 
seen from a point approximately 170 feet before it was 
reached by a car traveling as the Hawkins car was traveling. 
It was admitted by both, however, that they 'vent there spe-
cifically looking for it, and neither one testified that from 
that distance it appeared to be a matter of any danger or any 
concern. It is noted too that the result in tl~is case was quite 
identical to the result in the case of Jones v. Massie where 
vertebrae of .the spine were broken by going into a similar 
situation at a speed not claimed to be over twenty-five miles 
per hour. · 
' Mrs. Sydnor was taken to the hospital where she remained 
for a considerable length of time. Casts were applied. She 
suffered intensely from the injuries and later from phlebitis, 
commonly known as milk leg~ and it is claimed practically 
that her whole disposition had been changed. No question is 
raised as to the amount of the verdict. 
From the above it will be observed that the only conflict in 
the evidence is as to remarks about the driving prior to 
reaching the City of Roanoke, and which, as shown above, in-
dicated no concern, but was just a complaint of being shaken 
up, and the question of the speed at which the car was being 
driven at the time of the accident and the question as to when 
Mrs. Hawkins gave the direction to the rl:river to turn at the 
street car track. 
The above, we believe, are the essential facts, fairly stated. 
Mrs. Sydnor herself had often been to Roanoke, just as had 
her brother, though she had never driven in Roanoke, as was 
true of him. There is·no contradiction of the fact that Allan 
Hawkins was not familiar with the route, as was true of 
Mrs .. Sydnor, who testified that though she had been there a 
number of times, she had never paid much attention to the 
route (Rec., p. 137). When she stated that she thought the 
direction to turn at the . street car track had been given as 
they entered the block before reaching the intersection, she 
was not definite. She first stated that she could not say just 
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where it was, that it was in the block, but she did not know how 
far from the intersection (Rec., p. 119), and later that she 
supposed it was about the beginning of the block, though "I 
don't know exactly", but she was positive it was not at the 
last minute (Roo., p. 120). She did not know whether he 
slackened speed or not as he entered the intersection. 
It is noted that we omitted to state above that the accident 
happened just about six o'clock .A. M., or around that time, 
and that there was no traffic on the streets at the time. 
Several plats and numerous photographs showing the situa-
tion were introduced, and which will help to visualize the lo-
cation and situation. 
• 
ASSIGNMENTS OF ERROR. 
Your petitioners assign as error the action of the Court in 
the .following particulars, to-wit: 
I. In refusing to sustain petitioner's motion to strike the 
evidence of the plaintiff. 
II. Error of the ·Court in admission and rejection of evi-
dence as hereinafter set out. 
III. Error in refusing to set aside the verdict as contrary 
to the law and evidence and enter .up judgment for the de-
fendant. 
IV. Error of the Court in giving, amending, and refusing 
instructions, as hereinafter set out . 
.ARGUMENT. 
I and III. Refusal of the Court to strike the evidence and 
set aside the verdict. 
These assigmnents necessarily involve the same considera-
tions and may be argued together. · 
This being a guest case, there is, under the doctrine now 
established in Virginia, no liability except for gross, wilful or 
wanton negligence. The position of petitioners is that there 
was no such evidence shown, and in fact no ·negligence of 
any kind shown on the part of Allan Hawkins, driving the car, 
and therefore no liability, and that the evidence should have , 
been stricken, and failing in that, the verdict should have been 
set aside. 
For a proper presentation of these questions, it will be 
necessary to set out the grounds of alleged negligence relied 
upon by the plaintiff, which were as follows: , 
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1. Failure to .follow the directions and turn down Common-
wealth Av:enue and driving ahead o'n. Fourth Street instead .. 
2. Failure to observe the depression or drain and provide. 
therefor. 
3. Excessive speed under the circumstances existing .. 
These contentions will be examined separately. 
1. Failure to follow the directioiL 
It is difficult to understand what is the basis of any lia-
bility from this point. ~Irs. IIawkins was giving directiens, 
not with an idea of avoiding danger, but simply to keep on 
the correct route. Whether she advised him to turn right at 
the car tracks in ample time for him to make the turn or not, 
is not really material. Certainly there was no reason fpr Allan 
Hawkins to deliberately fail to follow directions. His state-
ment is that when he realized the direction he 'vas so close . 
on that he thought it would be better to continue straight 
ahead and turn back at the next intersection into the other 
street, rather than to make a sudden turn at that 'time. In 
any event, if he had deliberately failed to follow directions, 
it would not be negligence under_ the definition of negligence. 
"Negligence depends on the fact that an accident is likely 
to follow from the act done in the usual course of events.'' 
Michie's Digest, Vol. 7, page 655, and cases cited. 
''It is the probable and not the improbable dangers which 
the employee must foresee.'' Same, pages 655 and 656, Sec-
tion 20, and cases cited. 
''It is not negligence to fail to take pr-ecautionary nleas-
ures to prevent an injury, which if taken would have pre-
vented it, when the injury could not reasonably have been 
contemplated, and would not have happened but for the oc-
currence of exceptional circumstances. * • * The first req-
uisite of proximate cause is the doing or omitting to do an 
act which a person of ordinary prudence could foresee might 
naturally or probably produce the injury. Virginia I. C. db C. 
Co. v. 'Kiser's Admr., 105 Va. 704, 54 S. E. 889, and authori-
ties cited; N. & TV. Railway Co. v. ll!lcDonald's .A.dmx., 106 
Va. 207, 55 S. E. 554; Rucicer v. So~tthern Railway, 115 Va. 
201, 78 S. E. 580. The same principle applies to negligence 
0. E. Hawkins and A. C. Hawkins v. E. H. Sydnor. 9 
where a person is doing a lawful act. The injury by omis-
sion of precaution must have reasonably been anticipated, 
and must naturally and probably have contributed to the in-
jury." Washington <t 0. D. Ry. Co. v. lfleakley, 140 Va. 796, 
811, 125 S. E. 672. 
"In Cooley on Torts (Student's Ed.), it is said: 'One 
cannot be held guilty of negligence by reason of an act or 
omission which would not lead an ordinarily prudent person 
giving the matter thought to apprehend danger from it.' One 
is bound to anticipate and provide against what usually hap-
pens and what is likely to happen, but it would impose too 
heavy a responsibility to hold him bound in like manner to 
guard against what is unusual and unlikely to happen, or what, 
as is sometimes said, is only remotely and slightly probable. 
A high degree of caution might, and perhaps would, guard 
against the injurious consequences which are merely pos-
sible; but it is not negligence, in a legal sense, to omit to do 
so." Burks, J., in Overstreet v. Security, etc.,Co., 148 Va. 
306, 318, 138 S. E. 552. · 
''It is a fundamental principle of neg]igence, that one 
charged therewith n1ust have done something which he knew, 
or had reason to believe, might cause an injury to someone 
else, and unless this is proven negligence cannot be imputed.'' 
Cardwell, J., in 1Vise Terminal Compa;ny v. McCormick, 104 
V a. 400, 407, 51 S. E. 731. 
Authorities might be multiplied, but the above would seem 
to be sufficient. It is noted that the above cases all deal with 
ordinary negligence, and it would seem clear that under these 
decisions there was no neg·ligence in failing to make the par-
ticular turn, under any circumstances, 'vhen the omission 
could have been easily corrected by turning back at the ·next 
cross street, and particularly when the driver was diving on 
a smooth thirty feet highway void of traffic, and with nothing 
chargeable to him which would indicate any possible danger 
in the course he pursued. Certainly this is doubly true in a 
guest case where gross negligence must be proven. 
2. Failure to observe the depression or drain .. 
In this connection, it is in1portant to note the statement 
last above that the car was being driven on a smooth thirty 
feet street, with no reason to anticipate anything unusual, 
and that further neither 1\Irs. Hawkins, who was sitting in 
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the front seat and looking ahead, nor ~Irs. Sydnor, who was 
in the back seat, observed the drain, nor could Mrs. Hawkins 
and Allan Hawkins, after the car was stopped about three . 
car lengths beyond it, when they looked back, see or under-
stand what had caused the trouble. The case is practically 
identical in this respect \vith the case of Jones v. llfassie, 158 
Va. 121, 163 S. E. -63. In that case the driver was driving 
"at a reasonably good rate~ of speed about twenty-five miles 
per hour''. They struck a similar depression to the one in-
volved here, though not quite so deep, and almost the same 
result followed. In that case, as in this case, nobody ob-
served the depression at the intersection, and there was a 
conflict as to the distance from which it could be seen by a 
driver, but as the Court said: 
"It may be said that the evidence shows that Jones could 
have seen it at.a sufficient distance to have permitted him to 
check or stop.'' 
In the instant case, the street until a short distance short 
o£ the drain was on an up grade, and there is no evidence from 
what distance it could have been observed, except the evidence 
of Fabian Sydnor, husband of the plaintiff, and his friend, 
Archbell, who stated that they could observe it about 170 
feet before reaching it, but both o£ whom stated they went 
there for the purpose and were looking out for it. In this 
case, as in the Jones case, there was no warning to anyone of 
the depression and no protests of any kind at the method 
of driving, nor any evidence of any except the two protests 
made before reaching Roanoke, the last one about nine or 
ten miles from Roanoke. Both the plaintiff and her mother 
Mrs. Hawkins testified that neither one had noticed the speed 
or paid any attention to it after entering the City, when Al-
lan Hawkins had slowed down. It was early in the morning 
and there was no traffic whatsoever on the highway. 
Under the above conditions, this Court held in the cases 
of Jones v. Massie, supra, and Osbo'rne v. Berglund, 159 Va. 
228, 165 S. E. 410, that a driver has a rig·ht to assume, in ab-
sence of knowledge, and to act on the assumption that a street 
or highway through its entire width intended for travel is in 
a reasonably safe condition ''and he is not required as a mat-
ter of law to be on the lookout for defects or obstructions 
therein''. 
The above statements were made, it is true, in guest cases, 
but they are statements which apply even to a question of 
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·ordinary negligence. There are few drivers, who with no 
consciousness of negligence and careless driving, have not at 
times suddenly come on defects or bad construction in roads, 
and received severe jolting or bouncing, and often at times 
injuries. The principle cited is not limited to gross negli-
gence cases, but was recognized in the opinion of Burk~, J., 
in the case of E. I. duPont Company v. Taylor, 124 Va. 750, 
759, 98 S. E .. 866, where it is said: 
''Much has been said in argument about 'opportunity for 
knowledge', as though it were always equivalent to knowl-
edge. But such is not the case. It is only when men of or-
dinary prudence and observation should have observed under 
like circumstances that it can be so construed. Mere failure 
to observe when there is no occasion for observing, is not neg-
ligence. It is only _negligent ignorance that can be charged 
as the equivalent of know~edge. l{nowledge of general con-
ditions will not comprehend particular dangers where men of 
ordinary care and prudence placed in the same circumstances 
and using their faculties in the usual way would not have ap-
prehended such danger.'' 
Certainly no man of ordinary prudence would have, or could 
have apprehended any such danger as existed. Both en-
gineers testifying in this case testified that it was a very 
dangerous construc~ion, and 1\fr. Malcolm testified that there 
had been many such situations in Roanoke, where they were 
locally known as "Watkins Valleys", which made a danger-
. ous situation for automobiles, and which were gradually being 
eliminated. 
The case of Jones v. N·ugent, 164 Va. 378, 180 S. E. 161, 
was similar in principle to the case at bar .. There the driver 
was going at a speed estimated from 40 to 45 miles an hour 
and struck a depression, causing serious injury to a guest in 
the car. While tl1e suit was by a guest, yet the case arose 
in Ohio and was not decided on the gross negligent rule, but 
on the principles of ordinary neg·ligence. After reviewing the 
evidence, the Court adopts for this ordinary negligence case 
the same principle with reference to the obligation on a driver 
to observe defects in the road, and quotes from. the case of 
Osborne v. Be.rglund, supra, as follows: 
"In the absence of knowledge to the contrary he had a 
right to assume that the highway was in a reasonably safe 
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condition for .travel, and the law imposed on him no duty to 
be on the lookout for defects. 
"Under the facts and circumstances the Court would have 
been warranted in sustaining the motion to strike and there-
fore the jury was justified in finding the defendant not guilty 
of actionable neglig·ence and that the accident was caused by 
the defect in the highway. 
"The most can be said of the case is that an unfortunate 
accident has occurred, for which there is no legal liability.'' 
Such is the case here. .Allan Ifawkins could not be negli-
gent for failing to observe the depression, when there was no 
legal obligation on him to look for it. In fact, under the de-
cisions and a common sense view, he was not even guilty of 
ordinary negligence, and could certainly not have been guilty 
of gross neg·ligence. This would seem clear under any view 
of the case .. 
Our position is doubly reinforced by the decision of this 
Court to the effect that mere failure to skillfully operate an 
automol>ile under all conditions, or to be alert and observant, 
may or may not amount to ordinary care ''but lack of at-
tention and diligence or mere inadvertence'' does not amount 
to s1;1ch wanton or reckless conduct or culpable negligence as 
to entitle a guest to recover. Young v. Dyer, 161 Va. 434, 170 
S. E. 737; Kent v. Miller (Va., Jan., 1937), 189 S. E. 332, 
334. 
In the case of Ma,rgiotta v. Aycock, 100 Va. 557, 174 S. E. 
831, it was held in a guest case that an unnecessary risk 
taken is not necessarily gross negligence, but to be such it 
must be a serious risk, wholly unnecessary and knowin,gly 
assumed. 
Thus, under the express decisions of this Court, and un-
der the facts and circumstances existing, there was clearly 
not even ordinarv negligence in the failure of Allan Hawkins 
to see and apprehend the danger in the drain or depression, 
and this contention necessarily falls. 
3. Speed. 
The same considerations dealt with above control largely 
the question of speed. The protests alleged to have been 
made were, as stated, no indication of fear, but were simply 
an objection on the part of ~Irs. Sydnor to the shaking up 
which she apparently got when rough spots in the road were 
0. E. Hawkins and .A. C. Hawkins v. E. H. Sydnor. 13 
hit. Not only that, but there had been no complai'llts what-
soever of the driving from a point nine or ten miles before 
reaching Roanoke, and after reaching the City the speed was 
not only not a matter of comme.ut, but was clearly proper, 
since there was nothing about it to attract the attention of 
either Mrs. Sydnor, the plaintiff, or her mother, Mrs. Haw-
kins. Further, it is' noticed that Mrs. Hawkins, who was 
sitting in the front seat, and was, so to speak, guiding the 
trip, had no occasion to make any comment whatsoever from 
the time the trip started. It is recalled, too, that while Allan 
Hawkins, who was in the best position to kno,v, stated he was 
driving from 25 to 30 n1iles per hour, :h{rs. Hawkins and Mrs. 
Sydnor estimated the speed at 40 to 45 miles, but both stated 
that they did not know, and they simply made their estimates 
from the amount of jolt when the car passed over the drain. 
In short, they estin1ated the speed by the results. It is noted 
that in the ,Jones v. jJfassie case, supr·a, practically the same 
result, that is broken vertebrae, was produced by a drain not 
so deep as the one in question here, nor so rough and un-
even and when the ·estimated speed in that case 'vas only about 
25 miles per hour. Again we stated that it is a matter of com-
mon knowledge that all drivers when on an apparently smooth 
and wide driveway, with no traffic to interfere, will drive 
anywhere from 40 to 45 miles per hour, with no feeling that 
they are being in any way negligent. 
This Court ha~ held in Poole v. Kelly, 162 Va. 229, 173 S. E. 
537, that a failure to have a car under control is not always 
gross neglige'nce, and again in the same case : 
"We do not undertake to say that any certain speed is gross 
negligence where the road is wide and straight.'' 
It was also held in the case of Youn,q v. Dye1·, su~ra, that 
such expressions as "Watch out" and "Look out' do not 
indicate any real ap·prehension of danger. By the same token 
mere objections to being shaken up or jolted at rough points 
in the road are no real warnings, nor do they indicate any 
apprehension of da•nger. It would thus seem clear that there, 
has been no proof even of ordinary negligence in the matter 
of speed, and certainly no proof of g-ross negligence, nor any-
thing to justify a verdict for the plaintiff. 
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GENER"'"I\.LLY. 
In considering this case the lower Court refused to strike 
the evidence and set aside the verdict, on the ground that the 
verdict was conclusive on the Court. It is submitted that 
this position is unsound and contrary to the law of this State. 
Otherwise, no verdict could ever be set aside for lack of 
sufficient evidence on which it is based. In T¥ aUace v. Jones, 
Va. (March, 1937), 190 S. E. 82, 85; Gregory, J., stated that 
orqi.narily what is the proximate cause of an injury is for 
the jury and not for the ·Court to determine, but when the 
facts are not disputed and susceptible to but one interpreta-
tion, the question is one of law for the Court. In Jones v. 
Massie, supra,· Margiotta v. Aycock, supra, and Daub v. 
Weavet·, 164 Va. 96, 178 S. E. 794, it is specifically held that 
a verdict of a jury is not conclusive, and that the Court should 
determine whether the evidence justifies the verdict. Authori-
ties ad infinitum might be added on this point, but it seems to 
us too clear to need any authority. 
The requisite of gross, wilful or wanton negligence to entitle 
.a guest io recover against his host is now too 'vell established 
in Virginia to require arg·ument. This principle should apply 
with double force iri a case in which a plaintiff guest is suing . 
her father and brother for injuries. We had heard of such 
cases in other jurisdictions, but we regret to see that they 
are ·being introduced into Virginia, since in our judgment they 
are contrary both to good law and good morals, and certainly 
no recovery should be allowed in a case such as the one here 
presented. ' 
While the above would seem amply sufficient to show that 
the verdict should be set aside and final judgment be entered 
for the petitioners here, yet out of abundant precaution we 
refer to what we consider obvious errors of the Court in the 
matter of evidence and instructions. We do not care to take 
up all of the errors, but simply such as .appear to us to be 
unquestionable. 
II. EXCEPTIONS TO RULINGS O·N EVIDENCE. 
For present purposes, we only wish to consider one of the 
exceptions taken on the rulings on evidence. Two photo-
graphs· of the plaintiff, taken two years prior to the accident, 
since which she had been married and had borne a child, were 
presented in evidence, for the obvious purpose of havi~g the 
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jury compare the appearance of the plaintiff in those pictures-
with her appearance at the trial after her marriage and the 
birth of the child, and the accident. The pictures were both 
highly colored and tinted, and one of them had been taken 
in a beauty contest, and showed her as ''Miss Campbell 
County" in that contest, and which of course was gotten up 
to present as pleasing an appearance as could possibly be 
done by dress, decoration, and coloring. Objections to these 
photographs were made on the ground that they were colored 
and tinted, had been taken bef orf' marriage and two years 
before the accident, and had been taken for the specific pur-
pose above r.eferred to (Rec., pp. 70-73). · 
It is submitted that photographs taken under the above con-
ditions, with color, cosmetics and finery added to present the 
best appearance possible, did not, and could not accurately 
show the actual appearance of the plaintiff, ev:en at the time 
taken, and were not proper to compare with h'er appearance 
without the aid of color, cosmetics or finery at the trial, and 
necessarily tended to give an exaggerated idea of the differ-
ence made by the res.ults of the accident in what was her 
actual appearance immediately prior to the accident, and 
further, that though the Judge instructed the jury that they 
should not cansider the ribbon across. the body in the beauty 
contest picture, and which proclaimed her as ''Miss Campbell 
County", an utterly U:nmaterial matter, yet it would neces-
sarily and inevitably ~nfluence the jury in their consideration 
of the amount of damages, and naturally enlist their sym-
pathies to an unwarranted extent, and which would naturally 
tend to affect their judgment on the question of liability. This 
n1atter can be best appreciated by an actual consideration of 
the photographs, filed as Sydnor Exhibits I and II. 
IV. ERRORS IN INSTRUCTIONS. 
General objection was taken to all of the instructions given 
for the plaintiff, on the ground that the case clearly was not 
one of liability, and that no instructions for the plaintiff were 
justified. Other objections were likewise taken to the par-
ticular instructions, but we feel it unnecessary to consider 
these in detail for present purposes. 
So far as the instructions offered by the defendants are c'bn-
cerned, numerous objections considered valid were made to 
the refusal to give certain instructions and the amending of 
certain instructions. We only wish to discuss in detail what 
we consider the patent and obvious errors. 
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INSTRUCTION I RE.FUSED. 
This instruction will be found Rec., p. 191, and is as fol-
lows: 
''The Court instructs the jury that if you believe from the 
evidence that the accident in this case was a result, not of any 
grossly negligent conduct on the part of the driver of the 
automobile, but of faulty construction or condition of the 
street over which he was driving, then you must find for the 
defendants. '' 
This instruction '""as refused. Frankly, we cannot under-
stand why. It was not properly covered by any other in-. 
structions, and the defendants had a right to have the atten· 
tion of the jury specifically directed to the faulty construc-
tion, and that if the accident resulted from this, and not from 
any gross negligence, they must then find for the defendant. 
It was certainly proper and legally required that a Court 
should call the specific attention of the jury to some facts, 
conditions, or circumstances as a possible and proximate 
cause of the accident, and for which the defendants were in 
no way responsible. Juries are so apt to feel that 'vhen an 
accident with only one driver involved occurs, that there must 
be negligence, or no accident would occur. The purpose of 
the instruction as offered was to call the attention of the 
jury to what under the evidence they should have considered 
as the cause of the accident, and 'vhich would serve to explain 
the accident, independent of· any negligence of the driver. We 
can see no basis for the refusal to grant this instruction. 
INSTR.UCTIONS J AND J-1, REFUSED. 
These instructions are found on pp. 193 and 194 of the rec-
ord. Instruction J 'vas first offered and refused. It simply 
told the jury that, even though they might believe that im-
mediately prior to the accident the driver was directed by hi~ 
mother to take the right-hand road at the intersection then 
being approached, and that instead of doing so he continued 
straight ahead, such conduct did not constitute negligence. 
Instruction J-1 was offered after Instruction J ··,was re-
fused, was more detail, but added the fact that the driver 
had not been on the road before and did not lmo'v and had no 
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reasonable cause to believe that there was a defect or faulty 
construction across the street, then he was guilty of no negli-
gence in failing to make the tur'Il, whether through failure 
to hear the direction, or whether he heard it too late to make 
the turn, or for any other reason, and that there was no 
liability on the defendants by reason of the failure to follo'v 
such direction. 
It is respectfully submitted that both of the instructions 
are correct, and one should certainly have been given, since 
there. was and could be no negligence in failing to follow the 
directions for reasons stated above, in argument of the alle-
gation of neg·ligence in failing to follow directions. This 
must be true, since no danger could have been apprehended 
or foreseen through failing to go doW'n one street and in-
stead continuing straight on what was apparently a wide, 
smooth boulevard. The failure to follow directions may irri-
tate the one giving such directions, but certainly there is no 
question of neglige'llce involved, when so far as the driver 
knows or has reason to believe, one .way is as safe as the 
other. Certainly no driver could apprehend that there would 
be any danger whether he went down A street to turn into X 
Street, or went down B Street, and then later turned back to 
go into X Street,· unless he knows or has son1e reason to be-
lieve that B· Street was unsafe or dangerous. It is respectfully 
submitted that the Court committed patent error in refusing 
to give one of these instructions, either of which would have 
ans,vered the purpose, and would have told the jury what is 
necessarily true, namely, that the action in continuing on 
Fourth Street was not neglige'nce, since it could not be negli-
gence. 
CONCLUSION. 
It is respectfully submitted that the lower court was clear1y 
in error, both in refusing to strike the evidence, and later in 
refusing to set aside the verdict and enter judgment for the 
defendants, and further that the Court was in error in allowing 
the introduction of the touched, tinted and decorated colored 
photographs, in the giving of any i•nstructions whatsoever for 
the plaintiff, and in the refusal to give instructions· I and 
either J or J-1 as offered by the defendants, and further that 
this Court should set aside the verdict and enter final judg-
ment for the petitioners, or in any event that the judgment 
should be set aside for the errors in evidence and inst.ructions 
as above set out. 
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Petitioners, therefore, pray that a writ of error and supet·-
sedeas may be awarded to the aforesaid judgment of the Cir-
cuit Court for Can1pbell County, Virginia, entered on the 
29th day of January, 1937. In the event that such writ of 
error be awarded, this petition will be used as the opening 
brief of petitioners. 
A copy of this petition was, in pursuance of Rule II of 
this Court, as amended, delivered to Philip H. Hickson, of 
counsel for the plaintiff, on the 19th day of April, 1937. 
Counsel for petitioners desire to state orally the reasons 
why the writ of error herein prayed for should be granted. 
Respectfully, 
ORION E. HA Wl{lNS and 
ALLAN C. HA WI{INS, 
By CASKIE & FROST, 
Attorneys. 
The undersigned attorneys, practicing in the Supreme 
Court of Virginia, do certify that in our opinion the judgment 
complained of in the foregoing petition should be reviewed 
by ,the Supreme Court of Appeals of Virginia. 
Respectfully, 
J AS. R. CASKIE, 
E. 1\IARSIIALL FROS'I 
The undersigned, by counsel for Eleanor Hawkins Sydnor, 
acknowledg·es receipt of a copy of the above petition, this 
19th day of April, 1937. 
PHILIP H. HICKSON. 
June 3, 1937 .. Writ of error and supersedeas awarded by 
.the Court. Bond $8,000. 
M.B.W. 
Received June 12, 1937. 
M. B. W. 
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RECORD 
VIRGINIA. 
Pleas before Hon. Don P. Halsey, Judge of the Circuit 
Court of Campbell County, at the Courthouse of said 
County, on the 29th day of January, 1937, in the 161st year 
of the Commonwealth. 
Be it remembered, that heretoforeJ to-wit, on the 18th day 
. of Deeember, 1936, came Eleanor llawkins Sydnor, by coun-
sel, and filed in the Clerk's Office of said Court, her notice of 
motion for judgment against Orion E. Hawkins and Allan C. 
Hawkins, in the words and figures following, to-wit: 
page b} NOTICE OF lVIOTIO.N. 
In the Circuit ·Court of ·Campbell County, Virginia. 
Eleanor Hawkins Sydnor, Plaintiff, 
11. 
Orion E. Hawkins and Allan C. Hawkins, Defendants. 
To Orion E. Hawkins and Allan C. Hawkins: 
TAKE NOTICE.: That on the first day of the January 
Term, 1937, of the Circuit Court of Campbell County, Vir-
ginia, in the Courthouse thereof, at 10 o'clock A. M. or as soon 
thereafter as I may be heard, I will make a motion for a judg-
ment against you in the sum of $25,000.00 for personal in-
juries sustained by me by reason and as a result of your care .. 
lessness and negligence as follows, to-wit: 
That on, to-wit: the 3rd day of July, 1936, you desired. to 
have your wife, to-wit: Ometa Hawkins, and your daughter, 
to-wit: Mildred Hawkins, accompany me and my baby, to-
wit: Eleanor A·nn Sydnor, upon my return to my home at 
Norton, Virginia, from yo:ur home in Campooll County, Vir-
ginia, where I was your guest, and you did, on the said day, 
direct and order your son, to-wit: Allan C. Hawkins, as 
your agent and servant, to operate and drive the five-passen-
ger Plymouth automobile owned and maintained by you, the 
said Orion E. Hawkins, upon said trip. 
That thereupon, at approximately 4 :35· o'clock A. M. of 
the said day, to-wit: July 3, 1936, I left your home in your 
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said automobile for t}fe purposes and under the circumstances 
set out above, the said automobile being operated by the said 
Allan C. Hawkins, as servant and agent of you, the said 
Orion E. Hawkins. I rode as a guest upon the rear 
page c ~ seat of said automobile and to the right-hand side 
thereof. The said l\iildred :Hawkins was riding to 
the right of the driver of the said automobile, to-,vit: Allan 
C. Hawkins, in the center of the front seat thereof and the 
Ometa Hawkins was riding to the right of the said Mildred 
Hawkins on the right-hand side of the front seat of the said 
automobile and was holding my four-months old infant baby, 
the said Eleanor Ann Sydnor. I had no control over the man-
agement or operation of said automobile; I do not know how 
to operate an automobile; have never operated an automo-
bile and am incapable of operating one. 
It then and. there became and was the duty of you, the 
said Orion E. Hawkins, acting by and.through your agent a:nd 
servant, the said Allan C. Hawkins, and of you, the said Allan 
C. Hawkins, in the operation of said automobile not to op-
erate the same in a grossly negligent manner and not t9 cause 
injuries to me through your gross negligence. However, not-
withstanding your duty to me as aforesaid but in violation 
thereof, you, the said Orion E. Hawkins acting through and 
by your agent and servant, the said Allan C. Hawkins, who 
'vas acting within the scope of his authority as such, and you, 
the said Alhin C. Hawkins, after proceeding from Lynchburg 
to Roanoke, Virginia, in said automobile, approached the in-
tersection of Fourth Street with Commonwealth Avenue and 
Seventh Avenue /or Rutherford Street, travelling upon said 
Fourth Street in the City of Roanoke, in a careless, reckless 
and grossly negligent manner at a dangerous, excessive and 
high rate of speed and without having the said automobile 
under control, although I had repeatedly protested against 
your excessive speed and reckless operation of said automo-
bile, and although told and directed when at a safe distance, 
to-wit: fifty yards or more, to turn from Fourth 
page d } Street upon which said automobile was then travel-
ling, to the right at an angle of about forty-five 
degrees into Commonwealth A venue, did, notwithstanding 
your duties as aforesaid, but in violation thereof, continue to 
travel and operate the said automobile at such an excessive 
high rate of speed in a careless, reckless and ~egJ!:-_ 
gent manner, that you, the said Allan C. Hawkins, age~ 
aforesaid, could not make said turn and, therefore, did fail 
to turn the said automobile into the said· Commonwealth Ave-
nue as directed aforesaid and did, at 6 o'clock A. M., pro-
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ceed across the intersection of Fourth Street with Common-
wealth Avenue and Seventh Avenue or Rutherford Street, 
across the car tracks and into a plainly visible deep and dan-
gerous depression or drain, across the south intersection of 
the said Fourth Street with the said Avenue, causing the 
said automobiles to violently bound, re-bound, bounce, jolt, 
lJlrch and rock, throwing me out of my seat against the roof, 
top, frame, floor ancl front edge of the rear seat of said au-
tomobile, resulting in severe, painful and permanent per-
sonal injuries to me as hereinafter set out1 to-wit: 
By reason of your negligence as aforesaid, I sustained a 
compression fracture of the body of my first lumbar vertebra 
and fracture of the right and left transverse processes of my 
said first lumbar vertebra, and serious and painful wounds, 
bruises and contusions about my head, limbs and body, caus-
ing a kyphosis rn the region of my first lumbar vertebra, and 
phelibitis of my left leg-. I also sustained serious, severe and 
permanent nervous shock and have suffered and will continue 
to suffer severe nwntal anguish, and by reason of said in-
juries I have suffered severe, intens·e and protracted 
page e ~ pain and I will continue to suffer severe and intense 
pain, which suffering will be permanent. All of my 
said injuries will be permanent. 
By reason of all of said losses and injuries, I have been 
damaged to the extent of $25,qoo.oo as aforesaid. 
ELEA.i.~OR HAWKINS SYDNOR, 
By Counsel. 
A. D. BARKSDALE & 
PHILIP H. HlCKSON, 
p. q. 
pag-e f ~ BILLS OF PARTICULARS. 
In the Circuit Court of Campbell County, Virginia. 
Eleanor Hawkins Sydnor 
v. 
Orion E. :Hawkins and Allan C. Ha,vkins. 
For particulars of her claim asserted in her notice of mo-
tion for judgment duly served upon the said Orion E. Haw-
kins and Allan C. Hawkins, and returned to the Clerk's Office 
of this Court, the plaintiff, Eleanor Hawkins Sydnor, alleges 
as follows, to-wit: 
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1. That on, to-wit: the 3rd day of July, 1936, you, the said 
Orion E. Hawkins, did invite and request me to ride as a 
guest passenger in your automobile from your home in Camp-
bell County, Virginia, to my home at Norton, Virginia, and 
pursuant to that invitation and request, I did enter your au-
tomobile, to-wit: a five-pa~seng·er Plyn1outh automobile owned 
and maintained by you for the purpose of making the said 
trip. 
2. That at approximately 4:35 A. l\L of the said day, to-
wit: July 3rd, I left your home in your said automobile for 
the purposes and under the circumstances set out above, the 
said automobile being then operated by you, the said Allan 
C. Hawkins, under the direction and order of you, the said 
Orion E. Hawkins, and as agent and servant of you, the said 
Orion E. Hawkins, with .Norton, Virginia, as our destination. 
The said automobile was occupied by you, the said Allan 0. 
Hawkins, driver; Mildred Hawkins was seated in the center 
of the front seat to the right of said driver; Ometa Hawkins 
was seated on the right-hand side of the front seat and was 
holding in her lap my infant baby, to-wit: Eleanor 
page g ~ Ann Sydnor; I was seated upon the right-hand side 
of the rear seat of said automobile, and to my left 
was seated Jack Hate-her. I had no control over the manage-
ment or operation of said automobile; I do not know how to 
operate an automobile; I have never operated an automobile 
and I am incapable of operating one. 
3. That it then and there became and was the duty of you, 
the said Orion E. Hawkins and Allan C. Hawkins, in your 
aforesaid capacities as principal and agent, to drive and op-
erate said automobile upon the regular route and thorough-
fares leading to Norton, Virginia, from your said home in 
Campbell County, Virginia, and not to operate the same in 
a grossly negligent manner and not to cause injuries to rne 
through your gross negligence. 
4. That notwithstanding your duty to me as aforesaid, but 
in violation thereof, you, the said Orion E. Hawkins,. acting 
through and by your agent and servant aforesaid who was 
acting within the scope of his authority as such, and you, the 
said Allan C. Hawkins, after proceeding from Lynchburg to 
Roanoke, Virginia, in said automobile, approached the inter-
section of 4th Street with Commonwealth A venue and 7th 
Avenue or Rutherford Street travelling upon said 4th Street 
Ill the City of Roanoke, in a careless, reckless and grossly 
negligent manner at a dangerous, excessive and high rate of 
speed and without having the said automobile under control, 
although I had repeatedly protested during the course of said 
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trip against your excessive speed and reckless operation of 
said automobile1 and although you were told and directed 
when at a safe distance, to-wit: fifty yards or more, to turn 
from 4th Street upon which said automobile was 
page h ~ then ~ravelling to the right at an angle of about 
forty-five degrees into Commonwealth Avenue, 
which is the clearly marked and regularly used highway for 
proceeding· through said City en route to Norton, Virginia, 
and you did, notwithstanding your duties as aforesaid, but in 
violation thereof, continue to travel and operate the said au-
tomobile at such a hig·h rate of speed in a careless, reckless 
and grossly negligent manner that you, the said Allan C. 
Hawkins, agent as aforesaid, did attempt and fail or could 
not make said turn and, therefore, did fail to turn the said 
automobile into the said Commonwealth A venue as directed 
aforesaid and did, at approximately 6 :00 o'clock A. :1\L devi-
ate from the regularly travelled route or highway as directed 
and proceed across the intersection of 4th Street with Com-
monwealth Avenue and 7th Avenue or Rutherford Street 
across the car tracks and into a plainly visible, deep and dan-
gerous depression or drain, across the south intersection of 
the said 4th Street with the said A venues, which said de-
pression or drain you saw or should have seen by the exer-
cise of slight care, and 'vhich said depression or drain it 
was unnecessary for you to cross and constituted a serious 
hazard or risk to such travel at the speed and in the manner 
in which you were driving said automobile, causing the said 
automobile to violently bound, re-bound, bounce, jolt, lurch 
and rock, throwing me out of my seat against the roof, top, 
frame, floor and front edge of the rear seat of said automobile, 
resulting in the following severe, painful and per-manent per-
sonal injuries to me, to-wit: 
' page i } By reason of the negligence of Orion E. Hawkins 
and Allan C. Hawkins, as aforesaid I sustained a 
compression fracture of the body of the first lumbar verte-
brae and fracture of the right and left transverse process of 
said first lumbar vertebrae of my spine, causing a kyphosis 
in the region thereof and resulting in a phlebitis of my left 
lef, and I received, by reason of said negligence, other pain-
ful and serious wounds, bruises and contusions about my 
head, limbs and body, all of which personal injuries necessi-
tated for my proper care medical attention at a hospital, to-
wit: the Lewis ... Gale Hospital in Roanoke, where I was in-
terned as a patient from said 3rd day of July, 1936, to the 
23rd day of August, 1936, and there did undergo medical treat-
ment and by reason of said injuries it was necessary th~t I 
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be removed from said hospital to the home of C. A. Sydnor, 
Lynchburg, Virginia, parent of m~ husband, to-wit: Fabian 
G. Sydnor, and from there to your home where I have con-
tinued under the care of doctors and it became and was neces-
sary that I be interned as a patient in the Lynchburg Hos-
. 'pi tal on, to-wit: the 12th day of October, 1936, for the appli-
catio~n of a plaster cast or jacket about rny body, from which 
hospital I was discharged under the care of my physician 
.. on, to-wit: the 19th day of October, 1936,. and returned to· 
your home and I continue and will continue for an indefinite. 
period of time to wear and be encased 'v~thin said plaster 
cast or jacket about my body and to underg·o such further 
and other medical attention in the future as my permanent 
injuries will necessitate. I also sustained serious and se-
vere shock and have suffered and will continue to suffer se-
vere mental anguish and by reason of said injuries 
page j ~ I have suffered severe, intense and protracted pain 
and I will continue to suffer severe and intense pain,. 
all of which said injuries and suffering will be pennanent. 
In the treatment of and in the effort to be cured of my 
said injuries, I have incurred the following expenses, to-wit: 
Lewis-Gale Hospital, Inc., Roanoke, Va., hospital 
and surgical expenses etc. 
Dr. Berkley Neal, professional services 




Dr. Bernard Kyle, surgical expenses 250.00 
I will be obliged in the future to expend large sums of 
money in the further effort to be cured of my said injuries 
and the treatment thereof, which expenses will aggregate the 
sum of, to-wit: $1,500.00. 
ELEANOR HA vVKINS SYDNOR, 
By Counsel. 
A. D. BARI{SDALE, p. q. 
PHILIP HICKSON, p. q. 
page k ~ GROUNDS OF DEFENSE. 
In the Circuit Court of ·Campbell County; Virginia. 
Eleanor Hawkins Sydnor 
v. 
Orion E. Ifawkins and Allan C. Hawkins. 
The defendants for grounds of defense to the claim set up 
in the notice of motion, set forth the following: 
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1. Defendants deny each and every allegation of negligence 
charged in the notice of n1otion. 
2. Defendants deny under any circumstances that the de-
fendant Allan C. Hawkins at the time of the accident com- -
plained of was guilty of any wilful, wanton or gross negli-
ge•nce which would entitle the plaintiff, who ·was a guest in 
the automobile, to recover against the defendants, or either 
of them. 
3. The rut or depression across which Allan C. Hawkins 
drove was hidden and not observable in the exercise of or-
dinary care, or even special care, to the said Allan 0. Haw-
kins, before he was too close on it to avoid the jolt and re-
sulting accident. The said Allan C. Hawkins was not familiar 
with the street in question and had never driven over it be-
fore. 
4. It is specifically denied that the automobile at the time 
of the accident was being driven at an unreasonable, reckless 
or an improper speed, and that any accident would have hap-
pened except for the sudden approach of the unsus-
page 1 ~ pected and unseen rut or depression in the street. 
5 .. The plaintiff had ridden in the automobile 
driven by the said Allan C. Hawkins all the way from the 
home of the defendants, which is situated about midway be-
tween ·Lynchburg and Rustburg·, all through Lynchburg, and 
to the City of Roanoke. Defendants deny that any protest 
'vas made as to the manner of driving, or any fear expressed 
in regard thereto, but if plaintiff relies upon any such alleged 
protest, defendants will then rely upon the contributory neg-
ligence of the plaintiff in continuing to ride in the automo-
bile, and in failing to demand a change in the method of driv-
ing, or to get out of the automobile. 
6. Even if the defendants were guilty of negligence, which 
negligence they deny, they rely upon the contributory negli-
gence of the plaintiff, in not exercising reasonable care for 
her own safety. 
0 7. Defendants aver and charge that the plaintiff is the daughter of Orion E. I-Iawkins and the sister of Allan C. Hawkins, and that no a~tion will lie by the said plaintiff be-\ cause of the said relationship of father and brother under 
l the law. 
Respectfully submitted, 
ORION E. HAWKINS and 
ALLAN C. HAWKINS. 
By C.ASKIE & FROST, Attorneys. 
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page m ~ On another day, to-wit: 
In the ·Circuit Court of said County, January 28th, 1937. 
Eleanor Hawkins Sydnor, Plaintiff, 
v. 
Orion E. Hawkins and Allan C. Hawkins, Defendants. 
UPON A NOTICE OF MOTION ·FOR JUDGMENT. 
This day came the parties and their attorneys, bill of par-
ticulars and grounds of defense, in writing, having been here-
tofore filed; and the said defenda'nts for plea, say they are not 
guilty in manne~ and for1n as the plaintiff against them in her 
notic·e of motion has complained and alleged, and of this put 
themselves upon the country and the plaintiff likewise; and 
thereupon came a jury, to-wit: Richard Snell, H. ·0. Winston, 
R. E. Garbee, Jr., W. B. Harris, W. W. Daniel, J. F. Cothran 
and J. R. Coleman, who were sworn to try the issue joined, 
and having partly heard the evidence, were adjourned over 
until tomorrow morning at ten o'clock. 
page n ~ And on this day, to-wit: 
Virginia: 
In the Circuit Court of Campbell County, January 29, 1937. 
' . 
Eleanor Hawkins Sydnor, Plaintiff, 
v. 
Orion E. Hawkins and Allan C. Hawkins, Defendants. 
UPON A NOTICE OF MOTION FOR JUDGMEN'J,_ 
This day came again the parties and their attorneys, and 
the jury sworn on yesterday ·returned into Court pursuant 
to their adjournment, and when the plaintiff had introduced 
all of her evidence, the said defendants by their attorneys, 
moved the Court to strike out the evidence of the said plain-
tiff, and the Court reserved its opinion on said motion. And 
thereupon the defendants introduced their evidence, and at 
the conclusion of all of the evidence, the defendants by coun-
sel again moved the Court to strike out the evidence of the 
plaintiff, and the Court-thereupon again reserved its opinion 
on said motion, and the matter was submitted to the jury, 
and the jury received instructions of Court and heard the 
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argument of counsel, and then retired to their room to con-
sider their verdict, and after some time returned into Court 
and render.ed the following verdict: "We the jury :find for 
the plai'ntiff Eleanor Hawkins Sydnor, and fix the damages 
at $7,500.00 (signed) R .. E. Garbee, Jr., Foreman." 
And thereupon the def.eildants by their attorneys, moved 
the Court to set aside the verdict of the jury and grant them 
a new trial herein on the following grounds : 
page o } 1st. That the said verdict is contrary to the law 
and the evidence. 
2nd. That the Court erred in giving instructions offered 
by the plaintiff over the objectiop.s of the defendants. 
3rd. That the ·Court erred in refusing instructions offered· 
by the defendants and in changing and amending instructions 
offered by the defendants. 
4th. That the Court erred in the admission and rejection 
of evidence over the objection of the defendants. 
5th .. That the Court erred in refusing to sustain the mo-
tions of the defendants to strike the evidence of the plaintiff. 
And the said motion to set aside the verdict of the jucy and 
grant a new, trial herein having been fully argued, was over-
ruled by the Court, and to the action of the Court in overruling 
said motion the said defendants excepted. 
It is therefore considered and ordered by the Court that 
the plaintiff, Eleanor Hawkins Sydnor recover of the defend-
ants, Orion E. Hawkins and Allan C. Hawkins, the said.sum 
of $7 ,500.00, damages as aforesaid, with interest thereon from 
the 29th day of January, 1937, until paid, together with her 
costs in this half expended. 
And the said defendants having· indicated their intention 
tq apply for a writ of error and supersedeas, execution on 
the judgment herein awarded is supeilded for ninety days 
in order to enable the said defendants to apply to the Su-
preme Court of Appeals of Virginia for a writ of error and 
supersedeas. 
Virginia: 
In the Circuit Court of Campbell County. 
Eleanor Hawkins Sydnor 
'Vo I 
Orion E. Hawkins and Allan C. Hawkins. 
28 Supreme Court of Appeals of Virginia 
RECORD . 
. Stenographic report of the testimony, together with the 
motions, objections and exceptions on the part of the re-
spective parties, the action of the court in respect thereto, the 
instructions offered, granted, amended and refused, and the 
exceptions thereto, and other incidents of the trial of the case 
of Eleanor Hawkins Svdnor v. Orion E. Hawkins and Allan 
·C. Hawkins tried at Rlistburg, Virginia, on January 28th and 
29th, 1937, before Honorable Don P. Halsey and Jury, in the 
Circuit Court of Campbell County, Virginia. 
Present: Messrs. Philip H. Hickson and A. D. Barksdale~ 
for the plaintiff. ~{essrs. James R. Caskie and E. Marshall 
Frost, for the defendants. 
Reported by 
C. R. McCarthy, Court Reporter,. 
Lynchburg, Virginia. 
page 2 ~ C. L. DE~fOTT, 
having been first duly sworn, testifies as follows : 
DIRE·OT EXAMINATION. 
By Mr. Barksdale: 
Q. You are ~fr. C. L. De~iott of Lynchburg, Virginia 1 
A. Yes, sir.· 
Q. What is your business Y 
A. Civil Engineer. 
By ~ir. Caskie: We admit ~fr. DeMott's qualifications as a 
surveyor and civil engineer. 
By Mr. Barksdale: 
Q. Did you make at our request a plat or blueprint of the 
intersection of Commonwealth Avenue and 4th Street and 
7th A venue in Roanoke, Virginia~ 
A. Yes, sir. 
Q. I will ask you if this is the blueprint which you made 1 
A. Yes, sir, that is the blueprint of it. 
Q. Will you introduce it in evidence as,-
By Mr. Frost: (interposing) We haven't any material ob-
jection to it except on this blueprint are shown some arrows. 
It is common knowledge· that under certain circumstances. a.r-
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rows are put in streets and other signs are put in streets but 
to my own knowledge there are no such marks actually in the 
street. In other words, these two arrows on Commonwealth 
Avenue are not actually there. 
page 3 } By ~ir. Barksdale: It was not meant to be so 
construed. 
By the Court: You want to show the direction the car was 
going? 
By Atfr. Barksdale: For the sake of the record, it is agreed 
that there are no such arrows actually painted on the street 
as the map shows; that the arrows are direction markers and 
not meant nor intended to convey the idea that the arrows 
are or were physieally in the street. 
By Mr. Frost: I have no objection to the plat but I wanted 
the jury to understand it. 
By Mr. Barksdale: 
Q. Mr. Del\1:ott, does this blueprint actually portray the 
situation at these intersections? 
A. Yes, sir, except it does not show the buildings. 
Q. Is the plat drawn to scale? 
A. Yes, sir. 
Q. What is the scale f 
A. One inch equals twenty feet. 
Q. Now, on the south side of 7th Avenue on 4th Avenue,-
A. (Interposing) South side of 7th Avenue on 4th Street. 
By the Court: 
Q. 4th Street runs north and south. There isn't any south 
side of it. 
A. He said "south side of 7th Avenue on 4th Street"~ 
page 4 } By Mr. Barksdale: 
Q. At that point you have marked "drain". 
Please explain what that indicates. 
A. Gentlemen, at the corner,-
By the Court: (Interposing) 
Q. Wait a minute, 1\{r. DeJ\IIott. Unless I misunderstand it 
this drain is marked here on the south side of 7th Avenue. 
A. If you read on the blueprint you 'vill see you are look~ 
ing west instead of looking· north and the south side is on 
your left. 
Q: That is the south side of 7th Avenue? 
A. Yes, sir. 
Q. And across 4th Street? 
A. Yes, sir, the drain crosses 4th Street. 
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By Mr. Barksdale: 
Q. Go ahead. 
A. That drain, gentlemen, is put there,-it is a surface 
drain, a '' Thank-you-mam'' we used to call them across county 
roads, put there in_ order to get the surface water that comes 
down 7th Avenue and down 4th Street to that point across 
4th Street and around on to Commonwealth Avenue. There 
are two down-hill gutters coming to a corner like that. They 
had no way of taking it under the ground so they ran it over 
the surface and simply made a gutter across the street in 
order to get the surface water across to some place where they 
could get it off the street. 
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same scale that the rest of the map is~ 
A. Well, that doesn't show the width of the ditch. The 
depression is shown by another line drawn along the center 
line of 4th Street. 
Q. That is what I had reference to. 
A. Yes, sir, that is another·Iine drawn there and marked 
"profile". That profile is exagg·erated, sir. 
Q. To what scale is that drawn' 
A. That is to the right and left, one inch twenty feet, but 
up and down it is one inch equals five feet. 
Q. Mr. DeMott, have you also 1nade a profile map showing 
that drain? 
A. Yes,. sir, I made a profile map on a very much larger 
scale. 
Q. I will ask that you introduce the blueprint marked ''De-
Mott Exhibit A" and this profile map marked "DeMott Ex-
hibit B". . 
A. I do. 
Q. Please explain the profile map to the jury. 
A. This, if your Honor please, and you gentlemen of the 
jury, shows the surface of the street from the street car rail. 
The surface of the street from the street car rail is shown by 
the very heavy line. 
Q. What is the horizontal distance shown on here? 
A. Twenty feet across here, twenty feet from the street 
car rail across to here. 
page 6 ~ Q. What is the maximum depth of the depression? 
A. From the straight line drawn,-from a string 
drawn straight from the street car rail to the gutter it is 
seven and three-quarter inches deep. 
Q. If I understand you correctly, one of these squares,-
one of these large squares,-represents a square foot. · 
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A. One foot each way. 
Q. One foot up and one foot down? . 
A. One inch up this way 1·epresents a foot and one inch 
across this way represents a foot. This profile is very much 
larger than we ordinarily make them. 
Q. And the smaller squaxes represent what Y 
A. Tenths of a foot. 
By the ·Court : I don't understand what that depth in twen-
ty-three inches me.ans. 
By Mr. Barksdale: I am going to get to that right. this 
minute. 
Q. Mr. DeMott, is the slope going down and coming out, 
either or both, uniform Y 
A. No, sir. 
Q. Within what distance, horizontal distance, · from the 
north end of your map does the depression reach its greatest 
depth! 
A. Thirteen and a half feet, sir. 
Q. Will you please state what is the average rate of drop 
in inches per foot over that thirteen and a half f-eetY 
A. It is seven and three-quarters inches in thir-
page 7} teen and a half feet. That is a little bit more than a 
half inch to the foot, about six-tenths of an inch to 
the foot. I can figure it out exactly if you want me to. 
Q. I expect you better do it. 
A. (After doing some figuring) .574 inches per foot. 
Q. If I understand you correctly the average drop going 
into the drain, as the automobile in question did, is .57 4 inches 
per foot for thirteen and a half feet. 
A. That is right, sir. 
Q. Now, coming out,-if your map is twenty feet and there 
are thirteen and a half feet used going into the maximum 
depth, coming out would be six and a half feet.. 
A. Six and a half feet, yes, sir. -
Q. Now, please state how much average rise per foot there 
is in that six and a half feet. · 
A. One and nineteen-hundredth inches per foot. It is 1.19 
inches per foot. 
Q. For six and a half feet 7 
A. Yes, sir. 
Q. Please state, Mr. DeMott, whether or not it is danger-
ous to drive an automobile across such a depression. 
By Mr. Frost: I object to that. 
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By the Court: I think that is objectionable. That is for 
the jury. 
By Mr. Barksdale: The plaintiff excepts to the Court's rul-
ing. · 
page 8 ~ Q. I will ask you, Mr. De~Iott, if it is considered 
good engineering practice to place such a ditch or 
drain across a traveled road or street now Y 
A. No, sir, it is not good engineering practice. In the City 
of Roanoke there may be a few but we haye worked them out 
of the county roads. We used to have them and a buggy would 
go down -and bounce up. Your head would nod when you 
went over, but when automobiles came that traveled faster 
than a buggy it became extremely dangerous. 
By the Court: 
Q. Now, Mr. DeMott, don't express your opinion about the 
danger. 
A. I didn't mean to express my opinion, but anyhow they 
worked them out. 
Q. I still don't know what you mean by this twenty-three 
feet. On your rna p you have the word ''drain'' and just be-
low that you have "Depth in twenty-three feet equals seven 
and three-quarter inches". 
A. Yes, sir. 
Q. You mean in traversing a distance north and south there 
of twenty-three feet that vou have a sink of seven and three-
quarter inches~ Is that what you mean' 
A. Yes, sir. The car was going along on an even, smooth 
grade, and when it crossed those street car tracks it begun 
to drop down in this gutter and then came up again. Well, 
the distance that it went below the smooth grade it was trav-
eling was seven and three-quarter inches. 
page 9 ~ Q. In a distance of twenty:-three feet1 
.A.. The entire distance of twenty-three feet across 
the drain. 
Q. And this seven and three-quarter. inches is a gradual 
sink~ 
A. In the middle of that,-not in the middle either. 
Q. It is a g-radual sink in a distance of twenty-three feet? 
A. It sinks that much in a. distance of thirteen and a half 
feet. The seven and three-quarter inches is at the end of 
thirteen and a half feet. It is not the middle of it but in 
that distance. You see, gentlemen, that is a hollow. Well, 
it is just like stretching a string across the hollow and meas-
uring down to the bottom for the depth of a gully. 
/ 
0. E .. Hawkins and A. C. Hawkins v. E. H. Sydnor. 33 
Q. The beginning· of the depression began where 1 
A. It begins to drop, sir, immediately at the street car 
track, but holds up pretty well for two feet and then the drop 
is very, very rapid. Now, the drop, if you will look at this 
profile, sir, you will see exactly how the drop is. Now, there 
is a faint black line drawn across there which shows the grade 
of the street on either side of that. Well, if your Honor 
please, the black heavy li'ne,-
Q. (Interposing) The street car track is on the north side 1 
A. Yes, sir, and the heavy line across there is the gutter 
as it actually is and you see where the seven and three-quar-
ter inches comes from. 
page 10 ~ Q. From the street car track to a distance twen-
ty-three feet south there is a drop of seven and 
three-quarter inches? 
A. That drop takes place in the first thirteen and a half 
feet and then it rises. If your Honor please, I didn't show 
the last three feet on there. This paper was only twenty 
inches wide and it shows the situation very well. It only makes 
a difference of a quarter of an inch there, the last three feet. 
Q. Now, ~Ir. De~Iott, you say this drop takes place in thir-
teen feet, a drop of seven and three-quarter inches T 
A. Yes, sir. 
Q. What percentage of grade would that be? 
A. It is a drop of five hundred seventy-four thousandths 
of an inch every foot. One hundred feet it would be fifty-seven 
inches or a five and seven-tenths per cent g·rade, and going 
out it is much heavier than that. 
Q. How much? 
A. Eleven and nine-tenths per cent going out. That is 
the average. Of course that isn't the steepest by any means. 
The average grade going down is about six and going up is 
about twelve. 
By lv[r. Barksdale : 
Q. Are there portions of the grade. going in and going out 
which are steeper than that? 
A. Oh, yes. That is the average. 
Q. If I understand you correctly it is not uniform either 
going in or coming out. 
page 11 ~ A. That is right. It rounds over and scoops out 
and then rounds up again. Of course in coming up 
on that rounded part it comes up there much steeper. The 
gentlemen of the jury know that. 
The witnes~ stands aside. 
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S. J. BRE~IER, 
haying been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By ~{r. Barksdale : 
Q. Mr. Bremer, what is your business? 
A. Commercial photographer. 
Q. In Lynchburg, Virginia f 
A. Yes, sir, that is right. 
Q. Please state whether or not you, at our· request, took 
some photographs of the intersection of 4th .Street and 7th 
Avenue in the city of Roanoke recently. 
A. I did. 
Q. What was the date Y 
A. The 9th. 
Q. January 9th? 
A. January 9th, 1937. · 
Q. Will you please examine these and see if these are the 
pictures_ that you on that occasion took? 
A. Yes, sir, these are. 
Q. Will you introduce them as a part of your testimony 
marked ''Bremer Exhibits 1, 2, 3, 4, 5 and 6"? 
A. Yes, sir. 
page 12 t Q. Mr. Hickson and I were present with you 
when these were taken, were we not T 
A. That is right. 
Q. Did you have this blueprint just introduced by Mr. De-
Mott with you on that occasion? 
A. Yes, sir, I did. 
Q. Now, I wish you would state where pictures 1, 2 and 3 
were taken from if they were taken from the same place. 
First I am going to ask you to mark" A" at the point. 
A. Right here where I place this letter "A". 
Q. Now mark the next place with a letter "B". I believe 
you took two there. 
A. Yes, sir. 
Q. Which ones Y 
A. Four and five, and point '' C'' would be right here where 
!.have marked it on the blueprint. -
By the Court: 
Q. How many did you take in that place Y 
A. Three in the first place, two in the second and one in 
the third place. 
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Q. What causes those light spots on the pictures, Mr. Bre- · 
mer? 
A. They were made with the sun directly in front of the 
camera. If you will notice when yon are looking towards the 
sun on a bright day how the sun reflects on some portions of 
the highway or road and it shows up awfully white. All of 
. these pictures were niade with the sun directly in 
page 13} front of the camera and it looks exactly that way 
when you are looking against the sun and every-
thing is sort of dark on this side you see, and that is the rea-
son for the light places you will notice on these pictures. 
Q. Were they damaged spots in the street t 
A. No, sir, they were not. They were just reflections of 
extreme light, that is all. 
By Mr. Barksdale: 
Q. Was your camera, the lens of it, at the same height in 
the taking of all of these pictures ¥ . 
A. In taking all the pictures the camera was the same 
height. 
Q. vVhat height was thatY 
A. Forty-eight inches. In other words, just about the 
height of a person sitting in a car driving, just about the 
height of his eyes whe'n sitting in a car, that is what the lens 
of the camera was setting at when the pictures were taken. 
Q. You chose forty-eight inches as being approximately 
the height of a man'~ eyes¥ 
A. Yes, sir. 
Q. Now, from your first position which you have marked 
with the letter ''A'', the place from which you took pictures 
numbered 1, 2 and 3, was your camera on the sidewalk or in 
the street? 
A. For the :first pictures, 1, 2 and 3, it was on the edge of the 
sidewalk. 
page 14} Q. How about at your second position marked 
''B"t 
A. It was just off the sidewalk on the street 
Q . .Sort of in the gutter, was itt 
A. In the gutter. 
Q. How about your third position? 
A. It was also in the gutter right along beside the side-
walk. 
Q. I will ask you to introduce the blueprint on which you 
have marked your positions as "Bremer Exhibit 7". 
A. I herewith :file the same. 
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. By the Court : 
Q. All of these pictures were taken with the camera facing 
south on 4th Streett 
A. That is right. 
Q. And the first three pictures were taken on the sidewalk 
a short distance north of where Commonwealth Avenue 
.crosses 4th StreetT 
A. Yes, sir, that is right. 
Q .. Then tJ1e next two pictures also facing south were taken 
from a position in the gutter on the east side of 4th Street 
and a short distance above the intersection of Commonwealth 
Avenue with 4th Street¥ · 
A. Yes, sir, that is right. 
Q. And the last, or sixth picture, also facing south, was 
also taken from the gutter a few feet nearer the intersec-
tion? 
A. Yes, sir, that is ~orrect . 
. page 15 ~ Mr. Barksdale: (continues) 
Q. The last picture, I believe, 1\{r. Bremer, was 
taken from the corner of Commonwealth Avenue, the south 
corner or the southeast corner, .was it not? 
By the Court: ,Not of Commonwealth Avenue. 
By the Witness: Yes, sir, southeast. 
By Mr. Barksdale: 
Q. I am getting myself and you confused. It was taken 
from the southeast corner of 4th Street with Commonwealth 
.Avenue? 
A~ Yes, sir. 
By the Court: 
Q. Looking down 4th Street you see some smokestacks. Is 
that or not, or do you know, the way that an automobile would 
ordinarily go into the City of Roanoke or go through the City 
of Roanoke? 
A. I am not familiar with it. 
Q. Or would you turn to the right? 
A. I think you would turn to the right there and go through 
Commonwealtl1 A venue. 
Q. Is this 4th Street around there fully paved and smooth? 
.A. Apparently it is. I didn't go through there all the way 
so I couldn't say absolutely. 
Q. Are there or not some gas tanks down there 
page 16 ~ further on 4th Street, just to the left of 4th Street 
going south f 
.( 
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A. I can't say. 
Q. They don't appear in the photograph. I am just trying 
to locate the place in my own mind. Anyhow, it is immaterial. 
Now, the street that crosses right in front of where you took 
this picture is Commonwealth Avenue and the automobile 
shown on picture No. 6 is going· in a southwesterly direction· 
on Commonwealth Avenue 1 
A. On Commonwealth Avenue, yes, sir, that is right. 
By Mr. Barksdale: 
Q. Mr. Bremer, on picture No. 4, just beyond the automo-
bile, there appears a telegraph post, does there not? 
A. That is right. 
Q. What are those signs shown there t 
A. I don't know if I can read them or not. They look like 
direction signs to me. 
By the Court: 
Q. Are they the names of the routes Y 
A. (After looking at the picture through a magnifying 
glass.) They are the route numbers, yes, sir, highway signs. 
By Mr. Barksdale: 
Q. Do you recall whether or not three is an. arrow there 
pointing to the right, or does the picture show it Y 
A. I don't recall from memory, the picture apparently 
shows it, it seems to rnA. (The witness uses the magnifying 
glass again.) The picture does show an arrow. 
page 17 ~ Q. Pointing which way? 
A. Pointing in the direction of Commonwealth 
Avenue. 
Q. Is it to the right 7 
A. To the right. 
CROSS EXAMINATION. 
By Mr. Frost: 
Q. Mr. Bremer, in regard to this arrow that you speak of, 
there are three signs with the arrow at the bottom of the 
signs. Is that correct~ 
A. Yes, sir. 
Q. Are you familiar with the .City of Roanoke? 
A. No, I am not familiar with it. 
Q. Did you go on 4th Street south of the intersection of 7th 
Avenue on this particular trip? 
A. Please repeat your question. 
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Q. On this particular trip when you took these pictures did 
you go south of 7th Avenue on 4th Street! 
A. Yes, sir. 
Q. Ho,v far did you go down there f 
A. You mean the distance that I took the picturef Is that 
what you are speaking ofY 
Q. No, sir. Did you go south of 7th Avenue on 4th StreetY 
A. No, sir, I did not go south of 7th Street, if that is south 
on that side. 
Q. Have you ever been south of that intersection Y 
A. No, sir, I have not. 
page 18 ~ Q. So you know nothing of the conditions beyond 
that intersection? 
A. Not beyond it. I went up to the intersection but not 
beyond it. In other words, I went up to this sink place but 
not beyond it. 
Q. Did you measure these different stations, .A., B, and 0¥ 
Did you measure those from any given point? · 
A. I helped to measure them. In other words, I was pres-
ent when they were being measured. I didn't measure them 
myself. 
Q. How far is point "A" which you have on the plat from 
this corner which is on the west side of 4th Street where it 
intersects Commonwealth? 
A. I couldn't tell the measurements unless they are on the 
plat. I haven't got them down. 
Q. Have you any record of measurements of "B'' or "0", 
where they were Y 
A. The only record 'vould be on the plat itself. 
Q. There is no record on the plat itself. Who put these 
records on the plat? Did you put them on there? 
A. No, sir, Mr. Barksdale put them on and I watched them. 
Q. Then, as I understand you, you are placing "A", "B" 
and "·C" on the plat from your recollection. In other words, 
it is merely a guess . 
.A.. It isn't a guess. 
Q. If you don't know the distance how do you 
page 19-~ know where you are putting "A", "B'' and "·0"? 
A. We marked the positions. 
Q. Who is "we", Mr. Bremer? 
.A.. Mr. Barksdale and I as we stood directlv across from 
each curb. In other words, when the camera 'vas placed here 
we knew we were direct1y across from the curb on the other 
side. 
Q. Your mark·'' A.'' is not directly across from the curb on 
the other side. · 
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.A. Practically. 
Q. If one inch equals twenty feet there is some six or 
seven feet difference. What I am trying to find out is this 
the identical place you took the picture and if so how you 
know it. You a.re just estimating this place~ aren't youf . 
.A. Well, I don.'t know whether the distance was scaled on 
the map or not. 
Q. This distance is scaled on the map. 
A. We did measure the distance from point to point. 
Q. Well, then, what is that distance or on what are you 
basing your placing "A" at this point, or "B" at this point 
or ''0'' .at this pointY 
.A. Those are .approximations. 
Q. Approximations? 
A. Yes, sir. 
· Q. Could you tell me in feet where you actually were on 
the sidewalk when you took pictures 1, 2 and 3,-
page 20 } that is from the curb line Y 
.A. I was right on the edge of the curb. 
Q. Right on the edge of the curb~ 
.A. Right QD the edge of the sidewl).lk, yes, sir. 
Q. The tripod holding the camera was on the sidew~Ik:, is 
that correct? · · 
A. That is right. 
Q. Where was the tripod t You speak of taking the picture 
in the gutter, were all three legs of the tripod in the gutter? 
.A.. In the gutter itself. They were both measured and the 
distance of the legs was changed when the tripod was put in 
the gutter to" compensate for· the drop. 
Q. What do you mean, were the lens changed Y 
.A.. The first picture was taken forty-eight inches from the 
ground and that was taken on the sidewalk. The next pic-
ture was taken in the gutter and the tripod had to be raised 
to correspond with the vision from across the street. In 
other words, to make the level the same for a person sitting in 
a car. 
Q. You speak of a person sitting in a ear. Did you ever 
measure a person sitting in a car to see where their line of 
vision would be? ' 
A. I have done it many times. 
Q. Did you measure ~Ir. Allen Hawkins Y 
A. I did not measure him, no, sir. 
Q. Now, you have adopted, as an arbitrary 
page 21 }- measurement, forty-eight inches . 
.A. For the average person, yes, sir. 
Q. For the average person Y 
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A. Yes, sir. 
Q. But you didn't measure Mr. Hawkins? 
A. No, sir. 
Q. Now, as I understand it, when you took the pictures 
from the gutter you would raise your camera so the level of 
the lens would still be at the level of fo:r;ty-eigbt inches from 
the sidewalk, is that rig·ht? 
A. That is right. In other words, so the viewpoint of the 
camera would be consistent all the way through. 
Q. People .don't ride automobiles on sidewalks, do they! 
A. No, but that isn't the thing. The thing is we took the 
picture from the sidewalk but adjusted it so that the lens 
would be the same height as a man riding in a car on the 
street. 
Q. You say the average man would be forty-eight inches 
liP from the sidewalk Y · 
A. That is right. 
Q. And yet you tell me that is the average height of a per-
son riding in an a.utomo bile. 
A. We fi,gured it at that. 
Q. As a matter of fact you don't know what the height is, 
do youY 
A. There is no standard height. 
page 22 ~ Q. ~ot a standard heightf 
A. No, sir, but you can tell an average. 
Q. The only way you could tell in this case would be to 
measure Mr. Hawkins in the car he was riding, isn't that 
right? 
A. That is right. 
Q. Now, in picture No. 2 there appears to be an automobile. 
That automobile is heading toward Lynchburg, isn't it? 
A. I will have to see the picture. 
Q. I am speaking of the automobile in 4th Street. 
A. It is headed towards Lynchburg, yes, sir. 
Q. In this particular case the people were heading from 
Lynchburg so that car was heading in the opposite direction 
from the Hawkins car, wasn't itY 
A. That is right. 
Q. And the same is true of picture No. 3, isn't it Y 
A. That is right. 
Q. Now, in pictures 4 and 5 the car shown in those two 
pictures is going· in the same direction the Hawkins car was 
going? 
A. That is right. · 
Q. It happens in those last two pictures, 4 and 5, that that 
car is exactly in the center of the street, isn't it Y 
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A. No, it doesn't look to be in the center of the street to 
me, but I couldn't tell because it wasn't measured. 
page 23 } Q. Do you remember where the car was? 
A. I remember it being somewhere on the other 
side of the street but how much to the side I don't know. 
Q. Doesn't the picture show it was in the center¥ 
A. It shows it to be on the side. 
Q. On which side 1 
A. Shows it to be on the side a man 'vould be driving in 
going in that direction, the right-hand side of the road going 
south. I believe that is right. However, it isn't all the way 
over but the car in reference to this curb here, the distance, 
would prove to me it was over on its proper side. 
Q. It is very close to the center line anyway. 
A. I don't see that because there is no center line there. 
Q. To an imag·inary center line. 
A. I would think it would be close to the center of the street 
but not in the center. In other words I would think it was 
in its proper position. 
Q. Do you happen to know what make of car that was? 
A. No, I do not. 
Q. Do you happen to know whose car it was?. 
A. No, I don't know whose car it was. I think I know but 
I don't know so I can't say. 
By Mr. Barksdale: It probably belonged to the finance 
company. It was mine. 
page 24 ~ By Mr. Frost: 
Q. Do you know a Plymouth car when you see itt 
A. No, sir. 
Q . .So you can't identify this car as being what kind of a 
car? 
A. No, sir. 
Q. Is that the car you a·nd ~f.r. Barksdale went to Roanoke 
in? 
A. Yes, sir, it is. 
Q. Now, what time of day did you take these pictures? 
A. As near as I can tell it was between twelve and one 
o'clock. 
Q. Between twelve and one? 
A. That is right. 
Q. Now, actually to a person standing in the street where 
you were taking· the pictures they 'vould not see any white 
streaks like snow or ice or whatever they were, would they Y 
A. Yes, sir, they 'vould in this particular case. 
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Q. It would look like snow o.r ice like it does here~ 
A. That is right, the reflection of the sun, the sun coming 
down on the sidewalk and glaring up in your eyes. If you 
were looking against the sun that way the same identical con-
ditions would hold. 
Q. You could tell the difference between whether it was 
snow or part of the pavement or whether it was snow or ice 
if you were standing there looking at it. You can't from thes~ 
pictures. 
page 25 r By Mr. Barksdale : Who is testifying, your 
Honor, Mr. Frost or the witnesst 
By the Witness: 
A. Undoubtedly if yon are looking at the actual thing the 
panorama is much larger than in the picture and you are re-
producing everything in black and white in the picture. Yon 
see everything in color in daylight and you can tell the dif-
ference where in a picture you don't have that advantage. 
By the Court: 
· Q. When were these pictures taken? 
A. Take'll on the 9th of January. 
Q. Was there any snow or ice there then f 
A. No, sir. They were taken against the light. The sun 
was in front of the camera. You notice when you drive on 
the highway and the sun is in front of you how it glares on 
the highway in white patches and that is exactly the same 
thing here. _ . 
By Mr. Frost: 
Q. That was a very bright, sunshiny day, was it not·, 
A. It was. 
Q. If these pictures had been taken on a cloudy day these 
light places on the picture would not show up Y 
A. ·Not as much. However, if the sun was in the same po-
sition it would show up to some extent but not as much. 
The witness stands aside. 
page 26 ~ By Mr. Barksdale: It is a little bit out of order, 
but we have two very busy doctors and would like 
to have ~em testify so that they may leave. 
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DR. M. A. JOHNSON, JR., 
having been first duly sworn, testifies as follows: 
DIRECT EXAMLNATION. 
By Mr. Barksdale: 
Q. You are a physican and surgeon regularly qualified and 
licensed to practice in the State of Virginia Y 
A. I am. 
Q. Where are you located f 
A. Roanoke, Virginia. 
Q. Are you connected with any hospital! 
A. Lewis-Gale Hospital, Vice-President in charge of indus-
trial surgery. 
By Mr. Caskie: We admit his qualifications. 
By Mr. Barksdale: 
Q. Doctor, please state whether or ~ot you saw profes-
sionally Mrs. Eleanor Hawkins Sydnor on July 3rd, 1936. 
A. I did. . . 
Q. I wish you would please state .what her condition was 
and what steps were taken and just proceed with 
page 27 ~ a description of the situation. 
· ·A. She had fractures of the body of the first lum-
bar vertebra which is a joint of the backbo'ne near the middle 
of the back, and a fracture of the processes whic~ go out from 
this vertebra. 
Q. Is the first lumbar vert-ebra the first one below the ones 
which have ribs going out from them Y . 
A. That is right, the :first vertebra after the ones the ribs 
come off is the first lumbar vertebra. 
Q. And that is the one fractured 7 
A. Yes, sir. 
Q. vVhat was the extent of that fracture of the first lumbar 
vertebra Y 
A. The body of this vertebra was compressed practically 
·to half of its nonnal size. By compressed I mean the verte-
bra, we will say, is two inches in height, from top to bottom, 
from its top border to its lower border, and in a fracture of 
this kind it is compressed down. 
Q. Jnst mashed down to half its ordinary thickness. Is 
that what you mean! 
A. Yes, sir. 
Q. What do you mean by transverse processes? 
A. A sort of spur-type of bone formation that goes out 
from the backbone itself. 
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Q .. Now, in a fracture of that sort, Doctor, is there any in-
jury to the nervous structure and ligaments of 
page 28 } the back~ 
A. In a fracture of that sort there may or may 
not be. 
Q. Do you know whether there was any in this instance Y 
A._ As to the injury of the nerve, the main nerve, which is 
the. ~pinal cord, there were no injuries that could be deter-
mined ·by examination. As to the injury of soft tissues and 
the portion of soft tissue that comes in between the back-
bones, when there is a collapse of the backbone itself there 
is bound to be more or less associated injury to the soft 
tissue structures. 
Q. If the spinal column itself is ruptured that necessarily 
produces paralysis, doesn't it ·y 
By the Court : Yon mean the spinal cord, don't you f 
By Mr. Barksdale: 
Q. I meant the spinal cord. 
A. There 'vas no injury to the spinal cord manifested in 
this case. 
Q. When you saw her was she suffering any pain? 
A. Yes, sir. Bone has no nerves in it. The bone collapsing 
doesn't give the pain. The pain is from the injury to the 
surrounding· soft tissues and in all of those cases they do suf-
fer very much pain. 
Q. Did you give her anything to relieve that Y 
A. Yes, sir, she had hypodermics to relieve that and had 
them over a period of a number of weeks. 
Q. When you first saw her was she suffering any 
page 29 ~ from shock? 
A. She was shocked. She was shocked 'vhen she 
was brought in but 'not dangerously so. 
Q. Well, now, please state what your treatment was and 
what progress 'vas made. 
A. The treatment at first consisted of getting her over 
the shock which necessitated the administration of opiates· 
to relieve pain, hot water bottles and blankets and getting 
the patient comfortable, and then as soon as possible getting 
hyper-extension, which is getting the back curved that way 
(demonstrating by arching of back). You kno'v when you get 
them curved that way, even though the backbone is never 
brought back to its normal size, if you can get sufficient 
curve, hyper-extension, they have good results. That means 
they get over the illness, the bone heals, and they usually get 
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good results. In the beginning· we put her on a bed that 
has a back rest on it and a curve in the bed for the legs. Well 
we found it very efficacious and put her, the patient, with 
her head at the foot of the bed and the part that was sup-
posed to curve under the knees then curved under the back 
and that helps to get your curve there. That is the way I 
usually do until they settle down from the injury to the soft 
tissue and then try to apply a cast,-that is, wrapping the 
body up with cloths that are soaked with plaster and that 
hardens. You wrap as· high as possible and as low as pos-
sible. This was applied and she was extremely miserable. 
Hypodermics would only relieve her for awhile, 
page 30 ~ so we discontinued the use of the cast. Then she 
commenced to run a temperature. It increased to 
103 and her pulse went around 140 and she became very ill, 
delirious. We looked for pneumonia and kidney complica-
tions and everything we could find to determine why she was 
becoming so ill, and after several days' time we found what 
it was. The left lower limb commenced to swell. That is 
the first time I ever saw that complication with a broken back. 
Q. Please state, Doctor, what in your opinion caused that 
swelling, this phlebitis. 
A. Phlebitis is caused by stoppage of blood vessels that 
will not permit the return circulation of the blood from a 
member of the body after the blood has gone into that mem-
ber, a stoppage caused by blood clots as it comes away from 
the site of an injury, and after this block occurs for awhile 
the veins commence to inflame and there is an inflammation of 
the leg. The leg swells and that was the cause of her tem-
perature and other trouble. 
Q. I wish you would state please whether or .not in your 
opinion this condition, the phlebitis, was a result of the in-
jury. 
A. Yes, sir, in my opinion it was. 
Q. Now, just go ahead. I understood you to say that she 
became very ill and delirious during that time. Was there 
much swelling? 
A. Yes, sir, the thig·h,-that is, from the hip to the knee 
joint,-and the leg from the knee to the ankle, they both 
were swollen, and the first treatment for that was 
page 31 r medications necessary to relieve pain. That was 
given, and then elevation of the limb and complete 
physiological rest. 
Q. Was part of your treatment for that the application of 
'heat? 
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A. Yes, sir, to keep the limb warm which is necessary be-
cause of the impaired circulation. 
Q. That was about the last of July or first of August you 
had to apply that heat, wasn't itf 
A. Yes, sir, about two W€eks after she was admitted to 
the hospital, approximately. 
Q. Now, how long did that continue? 
A. The acute state of it probably lasted a week or ten days 
and then gradually subsided, during· which time the back 
condition had to be more or less neglected. 
Q. Doctor, during that acute stage how sick was she? Was 
there any apprehension on your part of fatal results; that 
she was going to die Y 
A. There were no symptoms that made me apprehensive at 
all from what actually did happen but I was more or less 
apprehensive because when a blood clot gets aloose then 
sometimes others get aloose and I was apprehensive as to 
what might occur and not so apprehensive as to what had oc-
curred. 
Q. In other words, it appeared that there was a blood clot 
in the thigh causing that trouble? 
A. Yes, sir. 
Q. And if that blood clot had disintegrated and 
page 32 ~ a particle of that one had gotten in the blood stream 
it might have resulted fatally? 
A. Yes, sir, it could have, or others could have broken 
aloose from the same place the first one did. 
Q. There was no way on earth to tell where the first one 
came from, was there Y 
By Mr. F:rost : We object to this line of questioning. I 
think we should be governed by what did happen, not what 
might have happened. · 
By the Court: It is speculative. I sustain the objection. 
Mr. Barksdale: (continues) 
Q. Now, how long· did the acute condition last, DoctorT 
A. The record shows she was admitted 7 j3. Temperature 
ran a little less than 101 for a few days. On 7/9 it was run-
ning around 100. From 7/14 it suddenly shot to 103% and 
continued up and down as a septic temperature does until on 
7/26 it dropped below 101. By 7/30, by gradual degressing, 
it dropped to normal. 
Q. How long did she remain in the hospital, Doctor? 
A. From 7/3/36 to 8/23/36. 
Q. That is from July 3rd to Aug·ust 23rd? 
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A. From July 3rd to August 23rd, both of 1936. 
Q. When she was discharged what was her condition 7 Was 
she entirely well of the phlebitis f 
A. She was well from the acute stage but there 
page 33 } was still some swelling of the limb. It looked like 
it was going to do all right. Her temperature was 
running normal and I had gotten her up on her feet enough to 
steady her for he:r trip to Lynchburg. 
Q. What was the condit~on of her back when she leftY 
A. Through the treatment that was given off and on the 
condition of the back was improved and when she left the 
hospital the compression was not corrected except in part 
and it seemed as if the bony union was COID;ID.encing to take 
place for the reason that she was almost free of pain. 
Q. Doctor, I forgot to ask you whether or not there was 
any of what you call kyphosis present as a result of this in~ 
jury, and if so, tell the jury what that is. 
A. Kyphosis is a hump in the back, bending over where the 
back goes over., and makes a hump-back, a hunch-back is a 
kyphosis. According to the x-ray there was a slight kyphosis, 
but on examining the back clinically there was none that could 
be determined. I mean, looking at the back you couldn't see 
any, but with an x-ray you could find some. 
Q. X-ray showed some humping at the point of the frac. 
turet 
A. Showed that the vertebra had never been brought back 
to normal size. 
Q. When you permitted Mrs. Sydnor to leave the hos-
pital what were your instructions to her as to further treat~ 
mentf 
A. I have forgotten what my instructions were, 
page 34 } but my usual instructions in a case of this kind, 
and were probably in this case, were not to expect 
to get well too quick and to eontinue to wear the Taylor 
brace I had on her back, and I recommended Dr. Kyle in 
Ly'nchburg to look after her. It seems like I remember her 
telling me that she was going to stay home a month and then 
come back to Roanoke and I told her there was no use. Later, 
after getting home, they wrote me they were going to Dr. 
Kyle and to send him her record, 'vhich I did. 
Q. Doctor, this phlebitis you refer to, is that or not fre .. 
quently a disease of long duration Y 
A. The acute stage usually lasts from two to four weeks 
and there is usually some swelli'ng left in the limb four, five, 
six or seven months, and in old people if it is much involved 
the blood vessels may be so increased in size that there may 
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be some increase in the size of the limb forev:er. But, in young 
people it usually comes back to normaL . 
Q. If she still has some s'velling· in her leg and within the: 
past two or three weeks had marked swelling in her leg, 
would, in your opinion, that be due to the phlebitis which 
she. had in the· hospital? 
A. Probably so, but that wouldn't be a prognostic sign .. 
No cross examination. 
The witness stands aside. 
page 35 ~ DR. BERNARD G. KYLE, 
having been first duly sworn, testifies as follows: 
DIRECT EX!A~fiNATION. 
By Mr. Barksdale : 
Q. Dr. Kyle, you are a practicing physician in the City 
of Lynchburg, I believe. 
A. I am. 
Q. What is your specialty,. if any¥ 
A. Orthopedic surgery, which is the treatment of diseases 
of bones and joints. 
By Mr. Qaskie: We admit the doctor's qualifications. 
By Mr. Barksdale: 
Q. How long have yon been engaged in this specialized 
work, Doctor 1 
A. About fifteen years. 
Q. Did Mrs. Sydnor, the plaintiff in this case, come to see 
you professionally, and if so, when? 
A. She did, on October 2nd, 1936. 
Q. Please state what history you obtained from her and 
what condition you found her in, your treatment, and so forth. 
A. She gave a history of on July 3rd, 1936, while riding 
in a car, the car struck a depression in the street and threw 
her up in the car, after which she had violent pain in the 
back and she was taken to the T.Je,vis-Gale Hospital in Roa-
noke and was treated by Dr. Johnson. At that tim·e she was 
wearing a brace that Dr. Johnson had put on her 
page 36 ~ back, and that she was still having some pain in 
her back and discomfort. I had a history from 
Dr. Johnson stating what injury she had in her back, which 
was compressional fracture of the body of the first lumbar 
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vertebra and I had her X-rayed and found the condition that 
l1e described, compression of the body of the first lumbar, 
which is down about the sn1all of the back. She also had some 
swelling in her left leg at that time, and in her ankle, and 
she stated to me that this had occurred while she was in the 
hospital; her left leg had swelled up while there. She was 
having so much discomfort in her back that I thought it was 
wise to put her back in a plaster cast which I thought would 
hold her better than a brace and at the same time she couldn't 
get the jacket off and she could get the brace off which she 
did at night. So I hyper-extended her between two tables, 
one table being twelve inches higher than the other one, with 
her shoulders on the high one and this part of her thighs on 
the lower one, so as. to put the jacket on. 
Q. What do you mean by a jacket 1 
A. A plaster jacket from her thighs to up under her arms 
as far as I could get it and as low down as I could get it. 
The reason it is put so high is to hold your shoulders up be-
cause in a fracture of this kind there is considerable weight, 
the 'veight of all <;>f your body from the fracture to the top l)f 
your head, and that was resting on this compressed vertebra. 
Q. That jacket is made of plaster of paris and 
page 37 ~ is perfectly rigid? 
A. Yes, sir. 
-· Q. Of a consistency a bout the same as cement? 
A. Yes, sir. 
Q. About how much does the thing weigh? 
A. I would say it weighs about twelve or fourteen pounds. 
Q. Is it tight? 
A. Yes, sir, it is tight. -
Q. You make it about as tight as you can get it? 
A. As tight as you can wear it comfortably. 
Q. And there is no lacing and unlacing of it once she has 
it on? · . 
A. ~o, sir, she can't take it off unless she gets somebody 
to cut 1t off. 
Q. It would take an axe to do that? 
A. Take a pretty good knife. 
Q. And she has been required to wear that thing since 
when? 
A. Since the time it was put on which was October 13th, 
1936. 
Q. That n1eans day and night, all the time? 
A. Yes, sir. 
Q·. Now, what was your purpose and hope in putting this 
cast on her, Doctor? 
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A. vVell~ my purpose iii:putting it on her was to 
page 38 ~ first relieve the pain. 
Q. Was she suffering when she came to see you Y 
A. Yes, sir, she had pain in her back. 
Q. \Vas that to be expected or not, from the injury she 
had? 
.A.. Yes, sir, and then I hoped to b.e able to widen out the 
body and bring it back. 
Q. You mean the body of the vertebra Y 
A. Body of the vertebra. I hoped, by extending her be-
tween these tables that I might restore the width of that 
body but I wasn't able to do that. I did not restore the width 
at all. 
By the Court: 
Q. What do you mean by the width, up and down, or cross 
ways? 
A. Up and do·wn. For instance, if my fist was the body 
of the vertebra, it was mashed down about like that and what 
I hoped to do was to restore that. 
By Mr. Barksdale: 
Q. By relieving the pressure of the other segments on it? 
A. Yes, sir. 
Q. But you say your efforts in that respect were unsuc-
cessful? 
A. No, sir, I couldn't do that. 
Q. Doctor, please describe in a little detail the physical 
structure of the spine at that point, including the 
pag·e 39 ~ ligaments and nervous structure, and what hap-
pened to the whole formation when there was a 
fracture of this sort. · · 
A. The bony structure of the backbone starts, of course, 
at the base of the skull, and in the neck we have seven ver-
tebrae, and from the neck down to the bottom of the ribs 
we have twelve vertebrae, and from there down to the hip 
bones we have five. Now, up in the chest we have the ribs 
attached to the ones in the chest region and down below there 
are no ribs. · 
Q. This was the first one that didn't have any ribs Y 
A. This is the first one that didn't have a rib on it. Thev 
do have those processes that come out on each side about an 
inch on ·each side as they come down, and they are held to-
g-ether by ligaments in front and ligaments in the back that 
hold them up, and just behind the big bony structure, or body 
of vertebrae, is a big round opening about that size (indi-
cating about an inch in diameter) through which passes the 
/ 
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spinal cord which goes from the brain and gives off nerves 
.as it comes down. 
Q. Is that or not the nervous center of the whole body? 
A. Yes,·sir. 
Q. Are there any smaller nerves going out from that to 
the rest of the body! 
.A. From -each one of these vertebrae that I have just de-
scribed on each side comes off a pair of nerves. In each one 
there is an opening just large enough to transmit 
page 40 ~ these nerv-es and there are two coming off of this 
one that is broken. 
Q. Now, when this vertebra you mention, the first lumbar 
vertebra, was fractured, and the processes fractured, was 
there any damage to these ligaments and nerves! 
A. Well, they undoubtedly w-ere damaged. Now, of course, 
I don't know whether her nerves were pinched, because I 
didn't see her at :fi.rst,-whether they were pinched where 
they come out on each side. If they were it would give her 
.a great deal of pain, and those nerves supply the abdominal 
muscles and the inside and outside of the thigh. They are 
generally called male and female. If th-e main spinal cord 
had been injured she would have had some paralysis of her 
legs and I don't know what she had. I didn't see her. 
Q. There was no paralysis when you saw her Y 
A .. No, sir. 
Q. But she was, if I understan·d you, suffering a great deal 
~~a . 
A. Yes, sir. . 
Q. Now, how long will she be requir-ed to wear this cast, 
Doctor1 
A. I thought it wise to keep her in this cast for four months. 
Then it will be removed and she will be given some exer-
cise and the cast put back for a short time. The exercise is 
to build up the muscles of her back, and after removing the 
second cast if she has any discomfort she will have 
page 41 } to wear a back brace. 
Q. ·Did she have on.the brace recommended by 
Dr. Johnson when she came to see you? 
A. She did. 
Q. In your opinion was that or not giving her sufficient 
supportf · 
A. No, sir. ·she was having pain with the brace on. 
Q. Now, what in your opinion, will be the necessary fur-
ther treatment of her when you take that cast offY 
A. She will more than likely have to wear a back brace, a 
very similar thing to what she has. That will hold her back 
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but a brace does not hold any weight off _of you like a plaster 
cast does. 
_Q. Now, Doctor, is there any way to tell at this time whether 
or riot she will have a reasonably good back when the cast 
is taken offY 
A. No, sir. I am unable to tell whether she 'vill be free 
.of pain or 'vhether she will still have pain. 
Q. If she continues to have pain what will it be necessary 
to dot 
··By !{r. Frost: I object to that. Dr. Kyle says he cannot 
tell at this time whether she will have pain or he free from 
pain. 
By Mr. Barksdale: Your Honor please, I have shown she has 
.a fractured spine and that he can't tell until he takes the cast 
off what her condition ·will then be. I think I have a right to 
ask him what treatment will be required. 
page 42 ~ By the Court : I overrule the objection. 
By Mr. Frost : We except to the ruling· of the 
Court in view of the fact the \vitness has testified he is un-
able to tell at this time whether Mrs. Sydnor will be free from 
·pain or not and any answer to the questions propounded by 
Mr. Barksdale will be statements which are based on con-
jectures. 
By Mr. Barksdale: . 
Q. I will ask you whether or not there is any conjecture 
in regard to the fracture of her spine,-,vhether that is cou-
jectural or certain. 
A. Whether her ·spine is really fractured T 
Q. Yes. 
A. No, sir. That is certain. 
Q. Now, I believe you testified that neither yon nor any-
body else can tell with any certainty what the condition will 
be in the future and that you don't know what treatment will 
be required until the cast has been removed. Is that cor-
rect' 
A. Yes, sir. 
· Q'. Now, if she has further pain,-
By the Court: (interposing·) I think it would be proper to 
ask the witness at this point what his own prognosis is. 
By Mr. Barksdale: I will ask him that no,v. 
Q. From her history, treatment, and what you 
page 43 ~ know of her case, what is your prognosis of !{rs. 
Sydnor's case at this time 1 
0. E. Hawkins and A. ·C. Hawkins v. E. H. Sydnor. 53 
A. To make an absolutely positive statement I cannot. I 
feel that she is likely to have trouble later. 
Q. What kind of trouble and to "rhat extentY 
A. Well, the fact that she is a young woman and will have 
many difficulties ahead of her, as all young people have, tak-
ing· care of a child that she has, and probably othePs, and 
she will subject her back to more or less abuse and it will 
give her pain. · 
Q. Doctor, please state 'vhether or not the fracture which 
she has received has any tendency to produce arthritis. 
A. If she ever does have arthritis it will more than likely 
attack her in the spine. 
By Mr. Frost: We want that evidence stricken out on two 
grounds. 
By the Court: I will strike out this about the arthritis. 
(addressing the Jury) Gentlemen, don't consider anything 
about the arthritis, whether she may or may not have it. It 
is to conjectural to take into consideration. 
Bv ~Ir. Barksdale: 
• Q. If, when the cast is removed, she still suffers pain what 
win be the proper treabuent for J\{rs. Sydnor? 
By :.Mr. Frost: "\Ve object to that on the ground that it is 
too speculative because he has stated that at the present time 
he does not kno'v what condition he would find. 
page 44 ~ By the Court: I am inclined to sustain that 
objection. 
By J\fr. Barksdale: 
Q. I understand you to say you are undertaking to treat 
her with the cast at the present time. 
A. Yes, sir. 
Q. Now, please state whether or not, in your opinion, this 
cast will entirely correct the difficulty which she is having from 
the fractured back. 
. A. I don't think that it will. 
Q·. One of the purposes of the cast, I believe you testified, 
was to relieve her of pain. 
A. Yes, sir. 
Q. Do you testify that you apprehend that it will not en-
tirely correct the situation? 
A. Yes, sir. 
Q. If it does not please state 'vhat treatment will be re-
quired. · 
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By l\fr. Frost: We make the san1e objection. 
By the Court: I have already ruled on that. 
By ~fr. Barksdale: This is different. He has· testified he 
gave her the cast to relieve pain and in his opinion it will 
not entirely do so, and then I say, "What further treatment 
· 'vill be required?''. He has testified, in his opinion, 
page 45 ~ the cast is only a step in the treatment and he ap-
prehends, in his opinion, if will not entirely re-
lieve the situation. It certainly seems to me, if that is his 
opinion, then I should be allowed to ask him what would be 
the next step to take. 
By Mr. Frost: In vie'v of his testimony he first stated to 
Mr. Barksdale in answer to one of his questions a little bit 
baek in the testimony, that he is unable to tell whether she 
will be free of pain or not when he takes the cast off. In 
other words, he, at the present time, is unable to make any 
definite statement as to her condition. Now he is asked again 
what he thinks,-in other words, 've are dealing in the realm 
of probability and that is my objection. I want him to con-
fine himself to the actual facts. 
Bv the Court : 
~Q. Doctor, did you mean to state it is your opinion that 
she will continqe to suffer pain after the cast is removed? 
Is that your prognosis? 
A. I wouldn't be at all surprised if she did, sir, but I can't 
absolutely say that I expect her to have pain. 
By the Court: (addressing counsel) That is too indefinite. 
I 'vill have to sustain the objection. 
Bv Mr. Barksdale: 
~ Q. If the cast which you have on her, and the exercise 
which you expect to give her, do relieve her of pain will her 
back be as useful and strong as it was before the 
page 46 ~ injury f 
A. No, sir. 
Q. Will it hinder her or not in the further bearing of chil-
dren? 
A. No, sir, but,-
By Mr. Frost: (interposing) I object to that on the ground 
that they haveri't set that out in the notice of motion. 
Bv the Court: All right, I will exclude it. 
By the Witness: I have answered that much of it and I 
would like to follow it up 'vith an explanation. 
• 
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By the Court: I don't think you had better do that, Doc-
tor. 
By Mr. Barksdale: He says he has not completed his an-
swer. 
By the Court: If that is not one of the elements of damage 
claimed in the notice of motion or bill of particulars the jury 
can't consider that. There are one or two things I want to 
.ask this witness. 
Q. Doctor, you said that you were of the opinion that the· 
vertebra would not become wider, as you expressed it. Is that 
your opinion Y 
A. Yes, sir. It will not become wider. 
Q. Do they .ever become wider after being crushed down t 
Is that bone resilient or spong-y¥ 
pag·e 47} .A. Yes, sir, and as a rule I have been able, soon 
after the accident, to hyper-extend these people 
sufficiently to restore the width absolutely in the majority of 
patients. 
Q. The injury then is a crushing down of a soft or resilient 
substance that will spring back if given the proper oppor-
tunity? 
A. Yes, sir. 
Q. But it has not and 'viii not do so in this case T 
.A. No, sir. 
Bv lVfr. Barksdale: 
• Q. I wish you 'vould state whether or riot, in your opinion, 
it is probable that there will be further melting away or dis-
integration of this bone? 
4-. It certainly wouldn't widen any and if it does anything 
it will get more depressed and more narrow, and they usually 
do. 
By the Court! 
Q. That is just a vague speculation as to whether it may 
or may not. Do you mean to say that your prognosis is that 
it will do that? 
· A. I think it will still get narrower because she will carry 
the weight, from the top of her head down, on it all the time 
and it will further compress it. 
Bv lVIr. Barksdale : 
· Q. Please state whether or not there is any kyphosis pres· ' 
ent and if so what that is. 
• 
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. A. \Vhen I examined her there was kyphosis 
page 48 }- present that you could see with the naked eye, and 
in examining her back,-kyphosis is a backward 
curve in the spine, in the backbone, just a sharp offset,-! 
found some kyphosis. 
Q. Doctor, please state whether or not you examined this 
patient before putting the cast on her back to see if there 
was any deviation. 
A. Yes, sir, she was deviated to one side slightly. 
Q. Explain to the jury what you mean by that. 
A. Instead of being perfectly straight up and down as one 
should be her body 'vas not only knocked down in front but 
some to the side which gave her a slight curve in her spine. 
Q. Please state whether or not in your opinion that situa-
tion. will be corrected,-that deviation. 
A. I rather think that the deviation will be corrected. 
Q'. By whatY 
A. By holding her in the cast for a sufficient length of 
time . 
. Q. You say you propose to keep this cast on her for four 
months? 
A. Yes, sir. 
Q. Now, how long, in your opinion, will it be necessary to 
continue the treatment Y 
A. When I take this cast off and give her exercises if she 
has any discomfort in her back I shall put a brace on it and 
hold her in that for a reasonable time. 
Q. What do you mean by a reasonable time? 
page 49 }- A. I would say four or five months, to see 
· whether her pain disappears or not, if she has 
any. · 
Q. You expect to discharg·e her as a patient then or will 
there be further treatment necessary in your opinion 1 · 
A. No, sir, not if she is having any trouble. 
By Mr. Frost: \Ve renew our objection. 
By the Court: You can't go into that. 
By ~Ir. Barksdale: I am only asking him what in his opin-· 
ion 'vill be the necessary future treatment to her. I never 
heard of anyone objecting to testimony given by a doctor as 
to how long he expected a patient to be confined or what 
treatment he expects to give her. 
Bv the Court: He has testified to that. By Mr. Barksdale·: He hasn't yet. I am just asking him. 
By the Court: He said four or :five months. 
By ~{r. Barksdale: Then I asked him if he expected to 
give her any further treatment after that. 
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Bv the Court: 
• Q'. Doctor, can you give a reasonable prognosis 
page 50 ~ as to how long you wo-.;tld have to treat her? 
A. I would expect to treat her as long as it was 
necessary to treat her and she desired my services. I don't 
think that I 'vould be in a position to tell just_what her con-
dition would be for at least eighteen months from the time 
this cast is taken off. 
Q. You expect to have to treat her that long? 
A. Yes, sir. 
By Mr. Barksdale: 
Q. Doctor, please state in your opinion whether or not 
this fracture would result in permanent injury to this patient 
and if so to what extent . 
. A. Well, the body itself would always remain compressed 
and her disability 'vould depend on whether she has pain or 
not. Of course she would not have a flexible back as she 
had before. The flexibility would be somewhat diminished 
at that location. 
Q. Do I understand you correctly that your testimony is 
that as to the compression of that vertebra in your opinion 
that is permanent? 
A. Yes, sir. 
Q. Now, "rill she have as strong a back as she would but 
for the fracture? 
A. No, sir. 
Q. Have you treated her at all for phlebitis? 
A. No, sir. 
Q. Did you notice any indications of it when you examined 
her? 
page 51 ~ A. Yes, sir, her leg, thigh and ankle ''ras swollen 
when I examined her. 
Q. That was when f 
.A. At the tin1e I first saw her and the time the cast wns 
applied, and I have seen her since. I don't remember the 
date that I last saw her but she still had it every time that 
I saw her. 
Q'. Did you give those 'dates when you did see her? 
A. I saw her on October 2nd, 1936 and I put the cast on , 
her on the 13th and I have seen her since then. I haven't the . 
other dates but I saw her about six weeks ago, if I am not 
mistaken. · 
Q. '\Vere any indicatjons of the phlebitis present then? 
A. Yes, sir. 
Q. Did you make any 1neasurements of the extent of the 
swelling? 
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A. Yes, sir, she had about a half an inch increased size of 
the left leg- at the thigh. 
No cross examination. 
The witness stands aside. 
page 52 ~ S. R. ARCHBELL, . 
having been first duly sworn, testifies as follows: 
DIRECT EXA~rrNATION. 
By :Nir. Hickson: 
Q. _Mr. Archbell, will you please state where you reside¥ 
A. Roanoke, Virginia. 
Q. What is your business, please~ 
A. Salesman for Swift and Company. 
Q. Are you familiar with the street intersection in north-
east Roanoke, the junction of 4th Street with 7th Avenue and 
Commonwealth Avenue? 
A. Yes, sir. 
Q. Approaching that interesection from Lynchburg on the 
Lynchburg-Roanoke road you will be proceeding· on 4th Street. 
Have you had occasion to observe the street while proceed-
ing in an automobile on 4th Street? 
A. Yes, sir. 
Q. Will you please state just what your observations were 
'vith reference to the street conditions in the intersection t 
By the Court: When Y 
Bv Mr. Hickson: 
·Q·. Please state when you last observed them. 
A. YestP.rday I WP.nt to Roanoke, Virginia and observed 
this intersection to which you have referred. 
page 53 ~ By the Court: 
Q. Do you know that the conditions are the 
same now as they were on July 3rd of last year f Has there 
been any change? 
A. Yes, sir, I know that they are the same. 
Bv l\f.r. Hickson: 
· Q. Who accompanied you to Roanoke f 
A. Mr. Sydnor. . 
Q. ~fr. Fabian Sydnor, the husband of this young ladyY 
A. Yes, sir. 
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.Q. Now, will you state what your observations of the street 
intersection were with reference to the surface of the road-
'vay? 
A. The street at the intersection is on a decline. Right 
in the center of the street a car line goes right down the inter-
section and is very noticeably elevated. On the other side 
of that street car line there i& a dip. I never have meas-
ured it. I don't know, but I would say from five to six inches. 
I would say that from a good distance anyone paying atten-
tion to their business would stop an automobile before pro-
ceeding to go across that intersection. 
By Air. Caskie: We object to his opinion. 
By the Court: Gentlemen of the jury, disregard his opin-
ion as to what a driver should do or would do. 
page 54 ~ By 1\tir. Hickson: 
Q. Will you please state whether there is a de-
pression in the street intersection· which is obvious to you on 
approaching it. 
A. There is a depression that is very obvious to me. 
Q. Will you state whether or not that depression appears 
dangerous to you? 
By l\fr. Frost: We note the same objection. That is ask-
ing· for an opinion too. 
By the Court: I sustain the objection. 
Bv l\fr. Hickson : 
"Q. Will you state from. what distance the depression in 
the street is visible,-that is, from the approach on 4th Street 
into the city going south on 4th Street? 
A. Yes, sir. I went down and drove my automobile to the 
point where I could see very clearly and disti~ctly this de-
pression and g·ot out and measured it with a string and found 
it to be one hundred seventy-one and a half feet. 
Q. From that distance please state whether or not it was 
obviously dangerous. 
By Mr. Frost: The same objection. 
By the Court: I have already sustained that 
page 55 ~ objection. 
By Mr. Hickson: If your Honor please, we want 
to reply to the objection. We think that it is proper to ex-
clude the jury. . · 
By the Court: I don't think it is necessary to do that. I 
rule on the question now. That question is purely for the 
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jury and it is not necessary to hear any argument about it. 
By Mr. Hickson: We respectfully except. 
Q. Wj:ll you please state whether or not from the distance 
you first saw that depression that it was an unusual depres-
sion and so appeared 1 
By 1\Ir. Frost: We object to that question. 
By the Court: I overrule that objection. 
Bv Mr. Hickson: 
• Q. Answer the question. 
A. From the distance that I stopped my automobile that 
depression is very noticeable. 
Q. What was the distan<!e at which you stopped your car 
when you could first see the depression Y How far back did 
you measure the distance that you first saw the depression Y 
By the Court: He has already answered that and said 
171~4 feet. 
By !Ir. Hickson: 
Q. From that point on could you see the de-
page 56 ~ pression to be an unusual depression in the street 1 
A. Yes, sir, ,go much unusual that you don't see 
it but very rarely in any street. 
CROSS EXAJ\IINATION. 
By Mr. Caskie: 
Q. Mr. Archbell, you are a friend of 1\fr. Sydnor's, are 
vou not? 
·· A. ·Yes, sir. 
Q. You and he both work for the same companyf 
A. Yes, sir. 
Q. You went with 1\Ir. Sydnor for the specific purpose of 
observing this depression in the street? 
A. I did and didn't. I had business in that city and Mr. 
Sydnor at that time had business also. 
Q. You noticed at this particular point for this particular 
thing? 
A. I say I did and didn't. 
Q. You mean you didn't go up there for that alone but I 
mean your efforts at this place, one of your purposes, was 
to go there and look at this particular situation. 
A. Yes, sir. 
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. Q. And you were on the lookout for it as you approached 
itT. 
A. Yes, sir, that is right. 
Q. Now, the evidence here of the surveyor, Mr. Del\{ott, is 
that there is a slight rise coming up to Commonwealth. 
A. I don't understand you. 
page 57 ~ Q. As you are going into Roanoke and come on 
4th Street, which is this street where this accident 
happened, as you approach Commonwealth Avenue which 
cuts across there is a slight rise as you come up there. 
A. You mean, "is therP. a slight rise Y" 
Q. Yes. 
A. Very slight. . 
Q. A very slight rise as you come· up to Commonwealth 
.Avenue? · 
A. Yes, sir. 
Q. And the street kind of levels out as you cross Com-
monwealthY 
By the Court: As you go across the street toward 7th 
Avenue on one side and Rutherford on the other side? 
By the Witness: Is it level there? 
Bv l\1:r. Oaskie: 
"q . .A slight rise as you approach and levels out as you get 
to the car tracks? 
A. Yes, sir. 
By Mr. Hickson: 
Q. Mr. Archbell, "rill you state whether or not there is a 
rise in the intersection of those streets~ 
A. There is no rise in the intersection of those streets. 
Q. The rise to which you had reference is placed 
page 58 ~ whereabouts on 4th Street f Is it before you get 
to the intersection or to the car tracks or after-
wards? 
A. It is befor(} you get to the car tracks. 
Q'. Approximately how far back from the car tracks Y 
.A. I would judge a hundred feet. 
The witness stands aside. 
Note : Then and there court was adjourned at one o'clock 
p. m., until two. o'clock p. m., of the same day. 
Note: Court met pursuant to adjournment at 2:00 o'clock 
p. m. Same parties present as. heretofore noted. 
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F ABIA.N G. SYDNOR, 
having been first duly sworn, testifies as follows: .. 
DIRECT EXA~IINATION. 
By Mr. Barksdale : 
Q. You are Mr. Fabian SydnorY 
A. Yes, sir. 
Q. Where do you live, Mr. Sydnorf 
A. I live with Mr. Ha,vkins. 
Q. Where were you born? 
A. In Georgia. 
Q. But you were raised in LynchbuTg, Virginia Y 
A. Yes, sir. · 
Q. Lived there practically all of your life? 
A. I came to Lynchburg when I 'vas six years old. 
Q. How old are you now f 
page 59 ~ A. Twenty-six. 
Q. You are the husband of 1\tirs. Eleanor Haw-
kins Sydnor Y 
.A. Yes, sir. 
Q'. When were you n1arried f 
A. December 22nd, 1934. 
Q. Have you any children 1 
A. I have one little girl. 
Q. How old is she? 
. A. Eleven months old the 3rd of ~Iarch,-no, she will be 
eleven months old the 3rd of February. She was born March, 
1936. 
Q. Were you present at the time your .wife was injuredf 
A. No, sir. 
Q. Where were you Y 
A. I was out at Norton, Virginia. 
Q. Were you living there at the timeY 
A. Yes, sir. 
Q. That is in Wise County out in Southwest Virginia f 
A. Yes, sir. 
Q. Approximately how far from Lynchburg? 
A. 250 miles. 
Q. By highway? 
A. Yes, sir. 
Q. By whom were you employed there? 
A. Swift and Company. 
Q. Are you still with Swift and Company? 
A. Yes, sir. 
Q. Where are you located now f 
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page 60 ~ A. Lynchburg, Virginia. 
Q. Had you been home with your wife on that 
visit? 
A. No, sir. . 
Q. Was that the first visit she made to her home after 
the child was born f 
A. No, sir. 
Q. When did she make the first one Y 
A. She made the first visit,-the baby was a month old 
when we got our vacation, approximately a month old. I can't 
give you the date of my vacation. 
Q. You came to Lynchburg· then? 
A. Yes, sir. · 
Q. How long· did you stay Y 
A. Two weeks. 
Q. That was on your vacation Y 
A. Yes, sir. 
· Q. Then about the middle of June I believe your wife 
and child came to visit her parents, did they not Y 
A. Yes, sir. 
Q. Ho'v · did they come? · 
A. They ~arne by car as far as Bluefield, West Virginia 
and by train the rest of tl1e 'vay. 
Q. When did you first learn of your wife's injury! 
A . .Around eight o'clock the morning of June 3rd. 
Q. From whom did you hear it 7 
A. 1\irs. Sydnor's mother, my mother-in-law. 
Q. Did she telephone you Y 
-A. Yes, sir. 
page 61 ~ Q. What did you do then? 
A. Well, she called me and I couldn't under-
stand what she wanted or was trying to tell me. She said 
there had been a slight accident and I understood my wife was 
hurt and was in Lewis ... Gale Hospital. I called my brother 
who was employed by the C. & P. Telephone Company in 
Roanoke, Virginia. · 
Q. You needn't detail the conversation, but did he make 
a report to you t 
A. He saw her or talked to her doctors and called me back. 
Q. That dayY · 
A. That same morning. 
Q. What did you do thent 
A. He told me he would call me back at two o'clock as· 
soon as the X-rays were ready and let me know how she was, 
what her condition was. Well, I told him there was no need 
of that; that I was coming over that night. 
Q. Did you come? 
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A. Yes, sir. . 
Q. What time did you arrive? 
A. Between 11 :30 and 12 :00 o'clock that same night. 
Q. The same ni.ght she was injured' 
A. Yes, sir. 
Q. What was her condition when you arrived there? 
A. She was painfully hurting· quite a bit and also she was 
sick from nausea. 
Q. Was she normal or was she doped Y 
.A. She 'vasn 't normal. The doctors had given 
page 62 ~ her medicine and she didn't know much about what 
she was talking· about when talking to me. 
Q. Could you tell she was suffering! · 
A. She 'vas suffering terribly because I accidentally laid 
my hand on her stomach and it hurt her bad and she jumped. 
Q. How long did you stay there, Mr. Sydnor¥ 
A. I stayed there until Wednesday and left at noon. 
Q. What day of the week was this that t~1e accident hap-
pened on? 
A. It happened on Friday and I stayed until the. following 
Wednesday. . 
Q. Did you see her every day during that per~od f 
A. Yes, I did, sir. 
Q. Were you allowed to stay in there any length of time! 
A. The nurses were mighty nice to me and they let me 
stay as long as I liked for a short while after she was hurt. 
Q. Now, just tell the jury briefly what was her condition 
as to pain and so forth while you were there. 
A. The first time I saw her she was nausellted and the 
-pain was quite severe by all appearances and when I next 
sa-w he-r it was on Sunday morning before I· came back to my 
home in Lynchburg and I came back up there on lVfonday and 
when I was g·oing up the steps I heard her crying and she was 
just. making a lot of noise, just in agony it sounded like. 
Q. You mean you could hear her before you got 
page 63 ~ to her roomY 
.A. Yes, sir. 
Q. Did she seem to be able to control herself Y 
A. No, sir, I tried to ask her to keep quiet, that she was 
disturbing other patients and she said she conldn 't help it; 
that the pain was so bad. 
Q. Was she or not suffering like that until you had to go 
·back to work? 
A. The nausea had left her and she was still suffering but 
my work,-I just had to go on back to that. She wasn't sick 
a.nv more. Q. She got over being sick on the stomach Y -
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A. Yes, sir. 
Q. When did you say you went back? 
A. Wednesday and went to work the following Thursday 
morning. 
Q. I. believe smne time later you were transferred to 
Lynchburg, were you not? 
A. Yes, sir. 
Q. When, roughly 1 
A. About the 8th of August. 
Q'. Did you come back to see her at Roanoke before you , 
were transferred to Lynchburg? 
A. I made two trips. 
Q. Two trips f 
A. Yes, sir. 
Q. What was her condition on those visits f 
pag-e 64 r A. On both trips she was still suffering from 
her back and on ~y last trip she was suff-ering 
frmn her left limb. 
Q. Could you tell whether or not that was painful Y 
A. Yes, sir, it was painful because I touched that. I just 
wanted to see 'vhat it was and I touched it and she asked me 
not to touch it; that it hurt her. . 
Q. Was she or not delirious at any time when you saw· 
her' 
A. Well, at one time I didn't know what it was, but she 
was so afraid she was going to be an invalid for the rest of 
her life that she 'vould cry for a few minutes, stop, and start 
up again. · 
Q. No~, prior to her injury, Mr. Sydnor, approximately 
how old was the babyT 
A. One month. 
Q. When did you say the baby was born f 
A. March 3rd. 
Q. The accident was July 3rd ?· 
A. Yes, sir. . 
Q. How old would that make the baby? 
A. The baby was four months old on that trip. 
Q. How was your wife feeding the baby up to that time?? 
A. From the breast. 
Q. 'Vas she able to continue that after her injury? 
.A. She did for a short time but they stopped that. They 
said it was worrying my wife. She 'vas so nervous 
page 65 r she just couldn't keep it in the hospital with her. 
Q. The baby was kept in the hospital with her for 
a short while, 'vasn 't it? 
A. For ten days. The first night after the accident my .... 
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brother's 'vife carried the baby home and took care of it 
that night. 
Q. That is your brother who lives in Roanoke~ 
A. Yes, sir. 
Q. After that what disposition was made of it? · 
A. I made arrangements for the baby to stay in the hos-
pital in Roanoke. 
Q. How long did the baby stay there 7 
A. Ten days. 
Q. What was done 'vith the baby after that¥ 
A. ~Iy wife's mother took it. 
Q. Why? 
A. Well, it was only natural that the grandmother should 
take care of the baby. 
Q. That isn't my point. Why take it away from its mother? 
A. Because it was affecting her. 
Q. That was under the advice of the doctor? 
A. Yes, sir. 
Q. Now, you were transferred to Lynchburg. When did 
you say that was? 
A. August 8th. 
Q. After that did you visit vour wife while she was in the 
. hospital Y ., 
page 66 r A. I went up there each week-end and it was 
once or twice during the middle of the week, I 
can't remember. I went up there one Wednesday night that 
I know of and it is vague whether or not I went on another 
Wednesday night. 
Q. On those visits what was her condition? 
A . .She was still suffering and I tried to get her· from the 
hospital. 
· Q. You did what? 
A. She was still suffering and asked that I get her from 
the hospital. I talked to Dr. Johnson about it and he said 
she wasn't able to leave yet. 
Q. Do you know anything about his efforts to put a cast 
on her while she was there? 
.A. I was told about that. 
Q. Yon neP.dn 't testify about that. Now when was she 
permitted to leave there? 
A. It 'vas nearly eight weeks after the accident. 
Q. Approximately the last of August? 
A. Yes, sir. 
0. Where was she taken then Y 
A. We brought her to Lynchburg to my home. 
Q. Did you, go over and get her f 
A. I went in the car. 
0. E. Hawkins and A. C. Hawkins v. E. H. Sydnor. 67 
.. Q. And where was she brought toY 
A. To my mother's home in Lynchburg. 
Q. How long did she stay there? 
A. Mr. Barksdale, I don't know, sir. 
page 67 } Q. Approximately a week or ten days Y 
A. About ten days. 
Q·. Then where did she go toY 
A. My mother wasn't able to take care of her and I sent 
her to the country. 
Q. To her mother's and father's homeY 
A. Yes, sir. 
Q. Has she. been staying with her mother ever since? 
A. No, sir, we had to put her back in the hospitru.; 
Q. With the exception of that she has be.en with her mother? 
A. Yes, sir. 
Q. And is staying there now? 
A. Yes, sir. 
Q. You have been 'vith her all the time? 
A. Yes, sir. 
Q. What was her condition for the first month after she 
came from Roanoke, Mr. Sydnor? 
A. vV ell, she 'vas happy that she was out of the hospital 
and had hopes of being well. 
Q. Was she wearing any kind of appliance? 
A. She was wearing .a brace which was a canvas jacket 
which fitted her around here (abdomen) with metal strips in 
the back which were strapped around her. 
Q. Did she wear that for that month? 
A. Yes, sir. 
Q. Did she or not suffer any from pain during that time Y 
A. Yes, sir, she did. 
page 68 } Q. After that month what did you do about it? 
A. I wanted to carry her to Dr. Johnson in 
Roanoke to have her examined but I wasn't able to and I 
asked the advice of several people who I should carry her 
to and they suggested Dr. Kyle. I carried her to Dr. Kyle 
and he said she was by no means getting well and for ap-
proximately two weeks,-
Q. (interposing) Don't repeat the conversation. Just tell 
the jury what Dr. Kyle did in the way of treatment. 
A. Dr. Kyle had her sent to the Lynchburg Hospital and 
put ·a cast on her which came, when I first saw it, up under 
her chin, up under her arms, and fairly low. 
· Q. Below the hips Y 
A. Yes, sir, below the. hips. .And the next time I seen her 
he had trimmed away a small portion of that at the neck and 
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also .cut a little window in front for expansion for breath-
ing. 
Q. How long was she in the Lynchburg Hospital Y 
A. Four. days. 
Q. Is that the cast 'vhich she still has on Y 
A. Yes, sir. 
Q. Is it possible to t~ke that cast off for any relief~ 
A. No, sir, not by any means. 
Q. Now, what has been her condition in regard to pain 
since she has had this cast on T 
A. Her back hurts her continually. She doesn't sleep well 
at night. She has to roll and twist. 
page 69 ~ Q. 'Vhat has been, and is now, her condition in 
regard tp nervousness? 
A. She is nervous and impatient and just doesn't seem to 
have a kind word for anyone. The nervousness has gotten 
her in a bad shape. 
Q. In her present condition is she able to take care of her 
baby? 
A. No, sir, not the least bit. 
Q. Does the presence of her baby tire her or make her 
nervous? 
A. She gets nervous and she is impatient with the little 
girl. 
Q. How does that compare with ber. condition before she 
'vas injured Y 
A. Well, there never was a sweeter girl in the world than 
she was. 
Q. Was she at all impatient and nervous before? 
A. No, sir. 
Q. Did she have any difficulty in childbirth, Mr. Sydnor T 
A. No, sir. 
· Q . .Had she, up until this injury, during the time you knew 
her, had she had any ill health at all1 
A. No, sir. 
Q. Was she or was she not an active, vigorous person? 
A. She was active, vigorous and healthy and had good 
color. 
Q. What was her disposition? 
pag~ 70 ~ -A. Easy to g·et along with. She had a kind word 
for everyone and wanted to meet people. 
Q. How does that compare ,vith her present ~ondition? 
A. Now she doesn't care. 
Q. Mr. Sydnor, have you any pictures of your wife prior 
to the time she was injured? 
. ·A. Yes, sir, I have them with me. 
Q. I wish you to show them to the jury. 
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By Mr. Frost: We object to the introduction of the pic-
tures unless properly introduced by the photographer that 
made them. I haven't seen the pictures but the chances are 
they are painted up and colored. I am going to object to the 
introduction of those. 
By the Court: On what grounds 1 
By Mr. Frost: On the ground that the photographer is not 
present who made them nor the artist that touched them 
with color. 
By the Court: That can be testified to if it can be proven 
that they are her pictures. 
By Mr. Barksdale: It is obvious that they are ornamental 
pictures. 
By ~{r. Frost: To get the record straight, we object to the 
introduction of the pictures on the ground that 
pag·e 71 ~ they were not introduced by the photographer or 
the artist and they obviously have been retouched 
and painted and we do not think that they correctly show 
Mrs. Sydnor as she looked prior to the injury. 
By 1\fr. Barksdale: :M:ay I ask this witness about these be-
fore your Honor rules on it 1 
Q. l\£r. Sydnor, do you know by whom the pictures were 
taken? 
.A. No, sir. I had one sent to me. I had two of them sent 
to me while I was in Norton. 
Q. Who sent them to you? 
A. By her father. 
Q. They are undoubtedly ornamental pictures which have 
been retouched. · 
A. Yes, si;r. 
Q. I ask you do they accurately portray as near as pos-
sihle for pictures the actual appearance of your wife at that 
time? 
A. Yes, sir. 
Bv 1V[r. Barksdale: (addressing the Court) I no'v again 
tenci'er them. 
By tl1e Court: The objections are overruled. 
By 1\fr. Frost: We except to the ruling of the Court. 
page 72 ~ By the Court : 
. Q. 1\fr. Sydnor, can you tell or do you know ho"r 
long; before the accident these· 'J)ictures were taken? 
A. They were taken on a visit to her home,-no, I beg your 
pardon,-they were taken during· an American L€gion con-
test and that was about September of '34, I believe. 
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Q. After you were married Y 
A. Before we were married. 
' By !{r. Barksdale: 
Q. You were married in December '34 T 
A. Yes, sir. 
Q. And these pictures were taken in Septe1nber, '341 
A. Yes, sir. 
By Mr. Caskie: Your Honor, we want to move again to 
exclude those pictures on the further ground that they ap-
pear to have been taken hvo years before the aooid~nt, before 
the marriage of the plaintiff, and upon the further ground that 
one of them was taken for a very specific purpose which is 
irrelevant to this matter, the picture with the ribbon across 
her shoulder. 
By the Court: Gentlemen of the Jury, I instruct you that 
you- need not and should not consider the ribbon that appears 
as a part of the costume of Mrs. Sydnor. 
I overrule the objeciion as to the admissibility of the pic-
tures. 
By Mr. Caskie: We note an exception. 
page 73 ~ By Mr. Frost: If you are going to introduce the 
pictures they should be described as best he can. 
By Mr. Barksdale: I don't want to attach the pictures to 
the record. I asked him if he had them to produce them and 
show them to the jury. 
By the Court: They are in the record now. They can't 
be put in and taken out. They are a part of the record. 
By !Ir. Caskie: Better mark those "Sydnor Exhibits 1 
and 2". 
By Mr. Barksdale: I would suggest that if it becomes 
necessary to make up the record we will produce copies. 
Q. Now, Mr. Sydnor, have you received a bill for expenses 
and surgical treatment from the Lewis-Gale Hospital in 
Roanokef 
A. Yes, sir. 
Q. What is the amount Y 
A. $541.00. . 
Q. I ask you to introduce that with your testimony marked 
"Svdnor Exhibit 3". 
A. I do. 
Q. Have you rece~ved a bill from Dr. Neale for his serv-
ices~ 
A. Yes, sir, $18.00. 
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page 7 4 } Q. Will you please introduce that as '' Sydpor 
Exhibit 4"? · 
A. I do. 
Q. Have you received a bill from Lynchburg Hospital for 
$39.007 
A. Yes, sir, $39.00. 
Q. Will you please introduce that as ''Sydnor Exhibit 5' 'Y 
A. I do. .. 
Q. I understood you to say that your wife was a patient 
in the Lynchburg Hospital for four days. I wish you would 
look at the bill and say how long that shows. 
A. They have it charged with a week, from the 12th to 
the 19th~ I may have made a mistake. 
Q. The bill shows a week. Now, has Dr. Kyle rendered 
you a billY 
A. No, sir. 
Q. His services are not complete T 
A. No, sir. 
Q. What amount has he reported to you as the amount of 
his charges! 
A. So far $250.00. 
Q. Has she incurred any other expenses Y 
A. Yes, sir, there was an expense that I don't have a re-
ceipt for for $30.00 for this brace which she first wore. I 
had to pay cash for that before I could get it 
Q'. That is the brace she came back from Roa-
page 75 ~ noke in 7 
A. Yes, sir. And there was also a bill from a 
l.f rs. Bryant. l\tly wife can tell you her name, a special nurse. 
Q. How much is thatT 
A. $16.50. 
Q. Any other expenses that you recall? 
A·. None that I recall right now. I have not included any 
expenses for the X-1·ay pictures which I had to have made 
for Dr. Kyle-
Q. Who made those! 
A. Dr. Handy. 
Q. You have not that statement Y 
A. No, sir. 1 
Q. How many times did he take those pictures, do you 
know? 
A. Twice. 
Q'. You don't know what that amount isY 
A. No, sir. 
Q. You haven't included any traveling expenses or ~Del-
dental expenses? · 
A. I haven't included any traveling expenses whatever. 
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Q. Did you at any time go back to the scene of this acci-
dent? . 
A. Yes, sir. 
Q. Did you make any observations? 
A. Yes, sir. I went back over last Tuesday afternoon. 
Q. What date was that 1 You mean Tue~day of this week¥ 
A. Yes, sir. -
Q .. Who went with you~ 
page 76 ~ A. Jvir. Archbell. · 
Q. How many times did you go with him Y 
A. One time. · 
Q'. I think he says he went yesterday. 
A. He is mistaken. · 
Q. It was day before yesterdayf 
A. Day before yesterday. 
Q. Anyone else g·o with you T 
A. No, sir. 
Q. Did yon drive over from Lynchburg? 
A. Yes, sir. 
Q. As you approached,-did you approach this intersec-
tion? 
A. Yes, sir. 
Q. By what route did you approach it Y 
.A. By the same route which Allen drove my wife on. 
Q. I wish you would please describe that street, 4th Street 
I believe it is, approaching the intersection for the block 
on the Lynchburg side of the intersection. 
A. You g·o up a slight knoll and about five paces this side 
of the crest of this knoll yon can see this depression. 
Q. You speak of a knoll. Is there anything there in the 
"Tay of a hill that you can't see overT 
A. Well, from far away it is a hill, but when you go up 
there it is a slight hill and you can't see the other side of it, 
but at :five paces from the crest of this knoll you 
page 77 ~ can see this indentation in the street. 
Q. You mean the one 'vhich caused the trouble 
here' 
A. Yes, sir, go to the top of this hill and you can see a 
dangerous dip, one that is obvious. You can see it. It is 
easy to see that anyone that goes across it at any speed what-
P.ver will cause some troublP.. 
-- -_ 
Q. Now, ho'v far is that point from the drain 1 
A. 171 feet and six inches. · 
Q. Did you measure it 1 
A~ Yes, sir. 
Q. Did ~Ir. Arch bell help you in the measuring Y 
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A. Yes, sir, he held one end of the string and then I meas-
ured the string. 
Q. After you reach the crest of the little knoll you refer 
to 170 feet from the depression is there any obstruction or 
anything w·hatever to prevent a person approaching that in-
tersection from seeing it Y 
A. No, sir. 
CROSS EXAMINATION. 
Bv Mr. Frost: 
~Q. Mr. Sydnor, you, of course, knew that the drain was 
there because you had been told of the accident . 
.A. Yes, sir. 
Q·. And you went to Roanoke looking out for that particu-
lar drain! 
A. Yes, sir. 
Q. In other words, your attention had been 
page 78 t called to the drain as you approached the knoll 
and you were looking for something that you knew 
was there. 
A. Yes, sir. 
Q. Did I understand you to say you lived with Mr. Haw-
kins no\v~ 
A. Yes, sir. 
Q. That is Mr. Orion Ha\vkins, the defendant in this case? 
ll. Yes, sir. . 
Q. And his son lives there, too, Allen C. Hawkins Y 
A. Yes, sir. 
Q. And your wife lives there, too, the plaintiff in this caseY 
A. Yes, sir. 
Q. One more question about the drain or depression,-When 
was the first time you ever noticed that drain or depression Y 
A. When I was coming back out of Roanoke, coming to 
my wife's home, it was pointed out to me. 
Q. You never had noticed it before T · . 
A. I hadn't been to Roanoke but just a few times before 
and then I was too young to remember. 
Q. When you went to ·Norton didn't you go in an automo-
bile through Roanoke 1 · 
A. No, sir. 
Q. You worked at one time for Swift and Com-
page 79. r pany in Lynchburg? 
A. Yes, sir. 
Q. You were then transferred to Swift and Company's 
plant in Norton? 
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A. Yes, sir. 
Q. How did you travel from Lynchburg to Norton Y 
A. On train. 
Q. You spoke of the pain and suffering of 1\tirs. Sydnor, 
your wife. That is mostly based on what she told you, was 
it not? 
A. What she told me and how she acted too, sir. 
Q. As I understood your testimony, 1\'Ir. H. B. Archbell 
was mistaken about the date he went to Roanoke. 
A. Yes, sir. 
Q. And you were the 1\tir. Sydnor he was referring to as 
going with him¥ 
A. Yes, sir. 
Q ·was Tuesday of this week, the 26th of January, a sunny 
day? Was the sun shining~ 
A. It was a clear day, sir. 
By Mr. Barksdale: 
Q. As yQu approach that intersection coming from Lynch-
burg which way does the bulk of the traffic goY 
By Mr. Caskie: l\1r. Barksdale is going back 
page 80 ~ into direct examination. 
By the Witness: 
A. To the right. 
By the Court: I don't think it is material. If it was ma-
terial I would permit it but I don't see how it can throw any 
light on the questions involved here. 
By Mr. Barksdale: To save time I will withdraw the ques-
tion. 
The witness stands aside. 
MRS. OMETA HA WI<INS, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION 
By Mr. Barksdale: 
Q. You are ~Irs. Om eta Hawkins, are you? 
A. Yes, sir. · 
Q. Where do you live, Mrs. Hawkins? 
A. On the Rustburg road at Mr. B~ll 's farm, on the W. J. 
D. Bell farm on the Rustburg road. 
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Q. You are the mother of ~Irs. Eleanor Hawkins Sydnor, 
the plaintiff in this case? 
A. Yes, sir. 
Q. And you are also the mother of young Mr. Allen C. 
Hawkins and the wife of Mr. Orion E. Hawkins? 
A. Yes, sir. 
Q. How old is your daughter? 
.A. She is twenty-one. 
Q. When was she twenty-one t 
page 81 } A. Last May the 1st. 
Q. And she was married in December, 1934, was 
sheY 
A. That is right, December, 1934. 
Q. I believe she has one little girl. 
A. 'She has. 
Q. How old is she now Y 
.A. Ten months old. 
Q. That is the first child 1 
A. The first child. 
Q. I believe at th~ time of this accident your daughter and 
her husband and child were living in Norton, Virginia, were 
they not? 
A.· Yes, sir. 
Q. Had your daughter been to visit you? 
A. Yes, sir. 
Q. Before this visit had she paid you a visit since her child 
was born? 
A. Y:es, sir, one time. · 
Q. About how old was the child then? 
A. I think it was about five weeks old. It was in April. 
Q. Was she in good health at that time? 
A. Shewas. 
Q. She hadn't had any trouble with her childbirth T 
A. None whatever. 
Q. She was nursing her child Y 
A. She was nursing her baby. 
Q. And was in good health! 
page 82 } A. In good health. 
Q. On this occasion approximately when did she 
come to visit you? 
A. It was about the middle of June, I think. 
Q. And how long did she plan to stayY 
A. Two weeks. I think she did stay two weeks. 
Q. What 'vas the plan for returning to .Norton Y 
A. The plan was when she came to visit us we would take 
her back in our car. 
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·Q. Did that car belong to your husband? 
A. It did. 
Q. And who was to drive the car? 
A. Well, it was first planned for Mr. Hawkins to take us 
back, the little girl, myself, and my daughter and her baby, 
but for some reason he couldn't go so he let Allen take us. 
Q. Were you and your son and little daughter expecting 
to pay a visit to your daughter, Eleanort 
A. Yes, sir, w:e expected to stay until Monday. 
Q. And that was what day of the week? 
A. Friday, Friday morning. 
Q. Had Allen been driving automobiles some time prior to 
that? 
A. Yes, sir, for several years. 
Q. He had a driver's license, I supposef 
A. A driver's permit, yes, sir. 
Q. Did he or not drive your husband's truck on 
page 83 ~ occasions Y 
A. Yes, sir, he did. 
Q. I believe your husband sells millr. 
A. Yes, sir.· 
Q. Did Allen help him in the delivery of milk f 
A. He helped him a good bit in the delivery of the milk. 
Q. You say the first plan was that Mr. Hawkins would 
· drive yon out T 
A. Yes, sir, that was what we planned~ 
Q. But that plan was subsequently changed Y 
A. Yes, sir, he made the change himself. He just couldn't 
go for some reason. I can't think what it was now,-maybe 
some farm work or something, and he let Alle'Il take ris in 
his place. 
Q. It was at his direction that Allen drove the carY 
A. Yes, sir. 
By the Court: 
Q. Whose car was it Y 
A. My husband's. 
By Mr .. Barksdale: · 
Q. How old was Allen at that timeV 
., 
A. He was not eighteen. He was seventeen but he would 
have been eighteen in August. 
Q. How long had he be.en driving an automobile? 
A. Well, for two or three years, but he had his permit for 
two years. He got it when he was sixteen. 
Q. Approximately how far is it from your home to Lync]1-
burgY 
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.A. I think it is seven miles. I think that is just 
page 84 ~ about what it is. 
Roanoke? 
Q. Approximately how far from Lynchburg to 
A. Fifty-five is what it is usually called from Lynchburg 
to Roanoke. 
Q. Now, what tilne did your party leave your home on the 
morning of J·uly 3rd ¥ 
.A. We left the house at four-thirty and it took us a few 
minutes to get in our car and get the children settled and 
everything. I think we left our driveway just a few minutes 
before twenty minutes to five, or something like that. 
Q. But you got started from the house approximately at 
four-thirty in the morning, is that right¥ 
A. Yes, sir. 
Q. No,v, when you loaded up please state who was in the 
car and where each was riding. 
A. My son, .Allen, was driving, of course, and my little girl, 
1\fildred, was sitting next to him. 
Q. How old is ~Iildred 1 
A. Nine now. She was eight then. She was next to Allen 
and I was sitting on the right-hand side holding my daugh-
ter's baby and my daughter was sitting behind Allen and 
a little boy named Jack Hatcher was sitting on the other side 
of the car right behind me. 
Q. Jack was right behind you. He was a little boy from 
Norton? 
A. Yes, sir, and we were taking him home. He had been 
visiting- in Lynchburg. · 
page 85 ~ Q. Wher·e was the bagg·age ~ 
A. In the center between those hvo on the back 
seat and on the floor of the car. 
Q. What kind of n C'.ar was it, ~frs. Hawkins? 
A. Plymoth. 
Q. How long had your husband owned it? 
A. We had owned it just a few months. 
Q. Mr. Hawkins had gotten it during that spring or early 
summer? 
A. We got it in March, I think. 
Q. It was a new carY 
A. No, sir, it wasn't a new car. 
Q. Was it in good condition? 
A. It was in perfect condition so far as we could find out. 
Q. Was it in good condition that morning 'vhen you left 
home? 
A Yes, sir, it was. 
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Q. It is a regular Plytnoth five-passenger car, closed with 
windows, I suppose? 
A. Yes, sir. 
Q. Now, when you left your hon1e somewhere around four-
thirty to four-forty, as you have stated, you drove on first 
to Lynchburg. 
A. Yes, sir, to Lynchburg first. 
Q. Did you stop any place in Lynchburg? Which way did 
you go into Lynchburg? 
A. We went into Lynchburg around the Jackson 
page 86 ~ Town road and came in around the lower end of 
Main Street, drove up ~lain Street to 5th where 
the Greyhound bus station is. We stopped there. Our in-
tention was to ask them for a road map or something to 
show us the way to Norton. Well, it was closed, the station 
was, and we drove on out to Memorial and Oakley Avenues 
and stopped at that station there, a Texaco station, I think 
it is, and we got a road map there. Then the only time we 
stopped after that was when we had the accident. 
Q. You stopped at the bus station and finding that closed 
I don't suppose you stopped there over a moment. 
A. We didn't lose but a moment or two. 
Q. ·Now, at the filling station, did you stop there any length 
of time? 
A. Maybe just a few minutes. We asked the attendant 
the route to Norton but he didn't know so much about it. He 
just told us to study the road map. 
Q. And he gave you a map? 
A. Yes, sir. 
Q. You just stopped long enough to get the map f 
A. Yes, sir. 
Q. So you then proceeded on to Roanoke? 
A. Yes, sir. 
Q. Did you make any further stops before the time of the 
accident? 
A. No, sir, we did not. 
Q. I will ask you, Mrs. Hawkins, whether or not 
page 87 ~ at any time after leaving Lynchburg any complaint 
on the part of your daug·hter was made as to the 
rate of speed~ 
A. She did ask my son twice to not drive so fast; that he 
was jolting her or shaking her up or some such words as 
that. . · 
Q. You heard her Y 
.A. I heard her say that. 
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Q. Now, do you remember where, approxin1ately, you last 
heard her make such a complaint? 
A. I think it was near Bonsack. 
Q. How far is that from Roanoke? 
A. That. is nine miles from Roanoke this way. 
Q. When she made those requests did you have your son 
slow up any? 
A. I don't remember whether he did or not, but I remem-
ber he said something- to her about if her husband was driv-
ing the car she wouldn't be so nervous, or something like 
that. 
Q. Your son, Allen, is he a pretty good driver? 
A. Yes, sir, I think Allen is a good driver, at least he has 
been driving· me for several years, takes me anywhere I want 
to go. 
Q. Now, do you know what time you reached or approached 
the city limits of Roanoke? Was anything said about the 
time? 
A. I don't know the exact time only I think it must have 
been a few minutes before six o'clock because my daughter 
was nursing the baby and she aske~ me to paf:?s the 
page 88 } baby back to her in the back seat so she could nurse 
it; that it was nearly six o'clock. 
Q. Where were you then? 
A. Just about the edge of the city limits then, I think, or 
close to it. 
Q. Close to it or approximately at the city limits of Roa-
noke when it was agreed that it was nearly six o'clock? 
A. Nearly time for the baby to have his breakfast. Six 
o'clock is the baby's feeding time. 
Q. It took me a long· time to find that out but I finally have. 
Did yon, yourself, know anything about the route through 
Roanoke, Mrs. Hawkins Y 
A. Yes, I did. 
Q. How did yon happen to know? 
A. Well, we had driven to Roanoke many times and I lived 
there when I was first married. I knew the city of Roanoke 
very well. · 
Q. By the way, do you drive a car yourself? 
A. I don't drive this car, but I have driven our other car 
that we owned before this one. 
Q. So, if I understand you correctly, you were familia~ 
with the route through Roanoke. 
A. Yes, sir, I was. 
Q .. This is a blueprint which has been introduced in evi-
dence, Mrs. Hawkins, and I ask you to just look over the blue-
• 
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print and these pictures and will ask you if these are pic-
. tures and that is a sketch of the intersection where 
page 89 ~ the accident took place . 
.A.. They are. 
Q. Now, what street were you proceeding along~ 
A. This one right here. 
Q. What is it marked 1 
A. 4th Street. 
Q. Now, in order to follow the proper route leading to the 
west as you were going what is the proper move to make at 
this intersection 1 
A. Well, we usually turn to our right and go up by the 
hotel and Union Station. 
Q. Do you happen to remember what route number tha1 
was! · 
A. It has two route marks on it, I think, 460 and Route 
11, if I am not mistaken. I may be mistaken about that. 
Q. Is route 11 the one you were -watching? 
A. 1res, sir. · 
Q. Do you happen to recall 'vhether there are any mark-
ers a~ that inter~ection directing you to the right turn there 1 
A. I don't remember. 
Q. Did you recognize the intersection as you came up to 
it7 
A. Yes, sir, I did. 
Q. Now, please state whether or not you gave any direc~ 
tions to Allen who was driving as to what to do Y 
A. I told him before we got to this intersection 
page 90 ~ that we should make the turn to the right, a right-
hand turn, and I knew the route better than he did. 
That is the way we should have gone. 
Q. Now, where were you when you told him that, approxi-
mately? 
A. I would judge we were half way of the block before we 
drove up to the intersection. I think that is where we were. · 
Q Do I understand you were approximately half a block 
from the intersection Y 
A. Yes, sir, from the intersection. 
Q. And at that point you say you told him to turn to the 
right? 
A. I did. 
Q. You were on the seat by him 1 
·A. On the seat with him. 
Q. Was there anything about his conduct to indicate that 
he didn't understand what vou had said 1 
A. No, he didn't say anYthing that I remember of but I 
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thought he was going to make the turn just like I told him 
to. 
Q. Please state whether or not you were expecting him to 
make the turn to the right. 
A. I was expecting him to make the turn. 
Q. Which way vrere you looking 1 
A. I was looking straight ahead at the intersection and· 
expecting him to make the turn just as I had directed him 
to. 
Q. Do you mean you were following the route 
page 91 ~ with your ey-es, the one you should have gone on 1 
By Mr. Caskie: Don't lead her, Dick~ 
By Mr. Barksdale: 
Q. Which route w-ere you following with your eyes Y 
A. Just the street we were 0'11 and where it turns around 
there. That is all the farther I could see. I was watching 
the route I knew. 
Q. Now, is that a right angle, a square turn, which you 
directed him to make, or an easier turn than that' 
A. I just don't know exactly ho'v that is. I know 've gen-
erally turned around there all right and it was on a smooth · 
street. · 
Q. Along the proper route the street is smooth all the 
way? 
A. Yes, sir, I think so. 
Q. Do you recall there is a street car track along the cross 
street there? 
A. There is a street car track, yes, sir. 
Q. 1\irs. Haw,dns, the best you can approximate it, what 
rate of speed was the car going when you dir-ected the driver 
to turn to the right? 
A. I don't know so much about the speed of the car unless 
I w~s driving it myself, but I have thought about it and I 
think he must have been going· around forty miles an hour. 
That is just my idea since I thought about it a little bit. 
Q. you have ridden in automobiles ·a good deal¥ 
A. Oh, yes, and driven them too. 
page 92 ~ Q. Would there have been any difficulty at the 
speed he was going in making the turn to the right 
which you directed him to make 1 
A. Well, I really don't know. 
· Q. Now~ please state, Mrs.· Ifawkins, just what did happen 
when the car got to the intersection. 
A. Well, he just went across the street car track instead 
of making the turn. . 
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Q. Was there any other traffic on the street? 
A. I didn't notice any. at all. I don't think there was. 
Q. Now, what was the condition of the weather~ 
A. It was cloudy but not raining· and there wasn't any mist 
or anything like that, just overcast. 
Q. W-ere the streets dry f 
A. The streets were dry. 
Q. Was it daylight or was it still before daylight 1 
A. It was daylight and the sun was up, I suppose, but it 
was just cloudy. 
Q. All right, you said the car went straight ahead. Was 
there any slowing down or checking up of the car before you 
ran across this depression f 
A. Well, I just don't remember.. I don't know whether 
there was or not. 
Q. Did you notice any? 
A. I didn't notice any. We just went across so quick it 
seemed to me. 
Q .. Please go ahead and state what happened. 
page 93 ~ You have narrated what happened up to the time 
you crossed the street. Now just tell what hap~ 
pened, please. 
A. W·ell, as we cleared the car tracks we struck a depres-
sion, something in the street on the .other side of the car 
tracks, and the car jolted badly and I felt the jar ,-we all 
felt it,-but my daughter screamed out that she was hurt. 
Q. Now, before we get to her,-what happened,-you were 
holding the baby f 
A. I was holding- the baby. Q. Were you shaken out of your seat? 
A. I was jolted but not shaken out of my seat at all. 
Q. Were you ever shaken out of your seat f 
A. Yes, sir, I was when he brought the car to a stop. 
Q. What happened to your daughter, Eleanort 
A. She screamed the first time we went down in this de-
pression, and of course, we w·ent into another one. I think 
there are two there, and both times she screamed and we 
went some distance,-! don't know exactly how far 've went. 
I have said I thought it was about three lengths of a car but 
I might be mistaken in that. 
Q. Was there any interval or length of time between the 
different bumps, or did one follow the other? ,1 
A. They all seemed together, come all together. 
Q. were you conscious of al}y slowing down until after 
you crossed the depression Y 
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A. No, not until we got over the depression. 
page 94 } Q. And you were conscious of more than one 
bumpY 
.A.. Yes, sir, of at least two. 
Q. You say your daughter screamed. How did she scream? 
A. She screamed and said her back was hurt. .She said 
she knew her back was broke. She said so at once. 
· Q. Now, when the car was brought to a stop where was 
your daughter, Eleanor? . 
A. Well, she was down on the floor of the car, sort of on 
her knees reclining back ag·ainst the cushions of the back 
seat as well as I can remember and we got out of the car 
and went around and tried to help her up and she was in 
such pain she wouldn't let us touch her at first and then we 
finally got her back up on the back seat the best we could 
and asked her where she was hurt. 
Q. Had she quieted then 1 
A. No, sir, she was still screaming. She· hadn't quieted 
any, and we asked the people where a doctor lived or where 
there was a hospital or something and we got directions 
and found the hospital and got there as quick as we could 
with her, and she was screaming all the way to the hospital. 
Q. Now was Eleanor of the type to grow excited and scream 
like that without being hurt? 
A. vVell, I don't know whether she would do that or not 
because she had never been really hurt before. 
Q. Did she conti•nue to scream or did she stop 7 
A. She continued untjl we got her to the hos-
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Q. What happened thenY 
A. We drove to the hospital. I got out of the car, went in 
the hospital and told the nurse about her and she came down 
with two more nurses and got a stretcher and she couldn't 
walk and they had to lift her out, put her on the stretcher, 
and take her into the hospital. 
Q. That is Lewis-Gale Hospital? 
A. Yes, sir. 
Q. That is sort of down town in Roanoke? 
A. It is. 
Q. You say they had to get the stretcher and take her out Y 
A. Yes, sir, because she wouldn't hardly let anybody touch 
her and she couldn't make a step. 
Q. Couldn't make a step 1 
A. She couldn't make a step. 
Q. Then what was done? 
A. They took her into the emergency room and called the 
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intern, the -house do.ctor, and they gave her some hypoder· 
:rnics, then took her upstairs in a room and called Dr. Johnson. 
Q. ~he same gentleman who was here this morning? 
A. The same doctor. 
Q. What did he do? 
A. He came and examined her and told us he was going 
to take her up and have an X-ray made and find out exactly 
how bad she was hurt and they took her to the operating_ room 
and had X-rays made and came back in the room 
page 96 ~ and told her she might have to stay ther.e ten days, 
and he told me then that he would read the plates 
at two o'clock and tell me exactly how bad she was hurt, and 
he did. 
· Q. Did you stay there? 
A. I stayed there with her,-in fact we all stayed there. 
Q. Do you know whether or not it was necessary to give 
her any morphine or sedative 1 
A. Yes, sir, I certainly do think so. They gave her sev-
eral hypodermics but I don't know what they were. 
- Q. Did they seem to relieve her 1 . 
A. Not very much. She still seemed to be in pain. 
Q. Now, what report was made to you of her condition at 
two o'clock? 
A. Dr. Johnson took me back in his office and told me she 
absolutely had crushed her vertebra and that she would have 
to stay in the hospital seven weeks and wear a brace for six 
or eight months. 
. Q. Did you come on home then 1 
A. I came home that nig·ht about one o'clock. I stayed 
until one o'clock at night. . 
Q. Did you or not report the accident to Fabian Sydnor, 
her husband? 
A. Yes, sir, I called him oyer long distance 'phone and 
told him about it. 
Q. Well, now, when did you next see your daugh-
page 97 ~ ter, Eleanor? 
A. On Sunday. 
Q. The accident happened on Friday? 
A. Yes, sir. 
Q. What was her condition on Sunday after the accident? 
A. Suffering terribly and was in such. condition that she 
had:p.'t taken any solid food. They were feeding her through 
her veins. 
Q. You know how long that continued? . 
A. For several days. I know it continued for as much as 
three days. 
0. E. Hawkins and A. ·C. Hawkins v. E. H. Sydnor. 85 
Q. What disposition was made of the baby? 
A. The baby stayed with her three weeks in the hospital 
and by that time she had another illness and I took the baby 
home. The doctor just urged me to take the baby home with 
n1e and I have had the baby ever since. 
Q. was she able to nurse the baby from her breast y 
A. She nursed it a'vhile, say alternating. She wouldn't 
\Vean the baby all at once. It nursed part of the time and 
\Vas on the bottle part of the time. · 
Q. Finally it was put completely on the bottle? 
A. Yes, sir. 
Q. Do you know why the doctors encouraged you to take 
the baby home with you? 
A. Because she was too ill to keep the baby ev-en in the 
room with her. It annoyed her when it cried and it kept her 
upset and nervous and then she had this phlebitis. 
Q. How did that phlebitis affect her? 
pag·e 98 ~ A. It affected her leg. 
Q. In what 'vay? 
A. It caused a swelling and caused her to have a high 
temperature and to be very ill, as Dr. Johnson told me, for . 
several days. , 
Q. Do you know whether she was running a temperature 
or not? 
A. I know she was. 
Q. Was she or not delirious at any time when you saw her? 
A. I don't think she was delirious when I saw her. 
Q. How often did you see her while she had the phlebitis? 
A. The whole time she stayed in the hospital I went to see 
her every Sunday and every Wednesday. We went to s_ee 
her twice a week. 
Q. Please state whether or not she was relieved of pain 
and suffering while she was there or whether that continued? 
A. She suffered a lot for three weeks, and then,-the first 
with her back,-and then ,vith her leg with that phlebitis she 
suffered with that. 
Q. Do you know 'vhether or not that phlebitis made her 
seriously sick or not Y · 
A. I was told by the doctor,-
Q. Don't tell what the doctor told you. 
A. Anyway she was sick. In my opinion she was 'vorse off 
with that than with her back. She seemed to be and that is 
my opinion of it. 
- page 99 ~ Q. Do you know when she left there? 
A. She left on the 23rd of August. 
Q. It has been testified to that she first went to Fabian's 
mother's home. Is that correct? 
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A. Yes, sir, that is correct. 
Q. Do you know approxin1ately how long she stayed there? 
A. About two weeks, I think. 
Q. Then where did she go·? 
A. She can1e to n1y house. 
Q. Has she been there ever since 1 . 
A. ~{ost of the time. She has been back for visits off and 
on with 1\frs. Sydnor. 
Q. Then she was in the hospital to get the cast put on 
for awhile? 
A. Yes, sir. 
Q. Did she have any sort of appliance on when she came 
from the Lewis-Gale Hospital? 
A. She had a brace on. 
Q. How long did she wear that? 
A. She wore it until the cast was put on her. 
Q. Which was how long, a month or six weeks? 
A. The cast was put on her on the 13th of October. 
Q. Do you know whether or not she suffered any during 
the month she wore the brace? 
A. Well, at times she has suffered with her back ever since 
it has been hurt. , 
Q. Now, since she had the cast put on please 
page 100 ~ state what her cO'ndition has been. 
A. Well, she has still suffered with her back 
at times right much and she is nervous and seems to. be all 
upset and doesn't have such a good appetite and doesn't ap-
pear to be entirely well. 
Q. Do you know whether she rests well at night T 
A. No, sir, she does not. The cast chokes her at night. 
. Q. Do you know whether or not she is comfortable in tliat 
cast? 
A. I am quite sure she isn't. She does not appear to be. 
Q. How does her appearance compare now to her appear-
ance before she was injured T 
A. It is all the difference in the world. She was cheer-
ful, happy and seemed to be always well. She never had 
been sick in her life until this happened, and she was good 
natur-ed. She had the best nature in the world, just grand to 
get along with, and since then it ·has been entirely different. 
Q. Does she show any indications of nervousness or im-
patience nowY 
A. She does. 
Q. With any particular person f 
A. ~7ith most .everyone she comes in contact with. 
Q. Is she able to take ·care of her baby! 
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A. No, sir, she never has taken care of the baby since she 
· got hurt, not the least bit. She is not able to do 
page 101 ~ a thing for the baby. 
Q. Can she get about without diffi~ulty7 
. A. Well, she gets about very well but she cannot dress 
herself. We hav~ to help her dress. · 
· Q. Have you been obliged to do that ever since she had 
the cast on? · 
A. Yes, sir. We have had to help her dress ever since 
the cast was put on. 
Q. Had your daughter had any sickness of any consequence 
at all prior to this injury T • 
A. Never in her life had she been sick any more than any 
children with whooping cough or measles and things like that. 
She had been perfectly well all of her life. 
Q. You had seen her on previous visits since the child was 
hornY 
A, Yes, sir. 
Q. Had she had any difficulty or shown any indications 
of trouble after childbirth f 
A. No, sir. 
Q. Had she or not completely recovered? 
A. So far as I could tell she had completely recovered and 
her doctor had discharged her a good while before. · 
Q. Do you know what time that morning your daughter was 
admitted to the hospital? 
A. I think, as near as I can remember the time, it was 
around quarter after six or twenty minutes after six. I didn't 
look at my watch and I don't think any of us did. 
page 102} CROSS EXAMINATION. 
By Mr. Caskie : 
Q. Mrs. Hawkins, do you know what the good old-fashioned 
country name is for phlebitis? 
A. Milk leg. . 
Q. That is what in good, old-fashioned language it is 
called? 
A. It is called milk leg in the country. . 
Q. I .believe you stated you left your home that morning 
at four-thirty. 
A. Some time between that and twenty minutes to five. 
Q. When you drove out in the carY 
A. Yes, sir. 
Q. Then this accident, you say, happened just about six 
o'clockY 
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A. Yes, sir, just about six. 
Q. You stated you considered Allen a good driver and he 
had been driving you around many times before? 
A. Yes, ·sir: 
Q. Had he been driving his sister around many times be-
fore? · 
A. Yes, sir, he had driven my daughter ar9und too. 
Q. She had been driving around with him a number of 
times before then Y 
~ Yes, sir, a number of times. 
Q. Even before she was married Y 
A. Yes, sir, before she was married they went places to-. 
gether. 
page 103 ~ Q. Much more before than afterwardsf 
A. Yes, sir, much more before than afterwards. 
· Q. You have detailed the route that you took, and, as you 
stated, on two occasions after you left Lynchburg your daugh-· 
ter complained of the drivingt 
A. Yes, sir. 
Q. I believe you stated that the last time was right at Bon-· 
sack which is about nine miles from Roanoke. 
A. Yes, sir. 
Q. I understood from what you stated that the complaint 
she made was not to drive so fast; that he was jolting her. 
A. Yes, sir. 
Q. Did you make any complaint of the driving at all"? 
A. No, I never made any complaint at all. 
Q. Mrs. Hawkins, you stated that Mr. Ha,vkins could not 
go for some reason and that he let Allen take his place. 
A. Yes, sir. . 
Q. Everybody knew that Allen was going to drive? 
A. Yes, sir. 
Q. No body objected to his driving T 
.A. I didn't hear any. 
Q. Now, when you all started to leave there did you have' 
any particular reason to get to N or.ton at any particular time 1 
·A. Well, the only particular reason we had was on account 
of the baby. \\T e wanted to get along as quick as. 
page 1.04 ~ we could before it got so hot. There wasn't any 
· particular time set to get ·to Norton. 
Q. The reason I asked tl1at is I understood 1\Ir. Barksdale 
to say you all wanted to get there by noon. 
By 1\Ir. Barksdale: I didn't say that. 
By the Witness: 
A. Well, 've talked about it; that maybe 've could get there 
I 
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by noon but we didn't try to break any speed limits or be 
reckless or anything like that. 
Q. It was in the middle of the summer? 
A. In the middle of the summer, yes, sir, and we had this 
very young· baby with us and that was the main reason for 
getting along. 
Q. You didn't want to kP.ep the baby in the heat? 
A. No, sir, no more than was necessary. 
Q. When was its next feeding time? 
A. Its feeding time "ras six, ten, two and six again. 
Q. Every four hours, in other words. 
A. Yes, sir, every four hours was feeding time. 
Q. Did you have _an idea you 'vanted to get to Norton be-
fore lunch if it was possible so you could eat there Y 
·A. Well, we talked about it but didn't try exactly. 
Q. As I understand it then it 'vas talked around that you 
''ranted to get to Norton to avoid principally the 
page 105 ~ heat of the day on account of the baby. . 
A. That was my idea. 
Q. Was that discussed with l\1:rs: Sydnor? 
A. I don't remember but I suppose it was discussed. We 
just talked about getting there as quick as we could. 
Q. Now, you stated that you knew the route in Roanoke. 
You had been through there and had also lived there a'vhile T 
· A. Yes, sir. 
Q. When you got to Roanoke it was just a few. minutes oe-
fore six o'clock at the city limits? 
A. Yes, sir. 
Q. And the accident happened just about six? 
A. Right' around six. 
Q. And got to the hospital about six-fifteen? 
A. I think that is right. 
Q. You stated the last thing· that was said about the speed 
at all ·was at Bonsack about nine miles from Roanoke? 
A. That is the last I heard of it. 
Q. Was the car slowed down as he 'vent into the city of 
Roanoke? 
A. I am quite sure he slowed down some. 
Q. Going into the city f · 
A. After he g·ot in the city limits. 
Q. It is about a mile or approximately a mile from the 
time you get in the Roanoke city limits to the 
page 106 } point of accident? 
A. I don't know how far it is. · 
Q. It isn't very far, is it? 
A. It isn't very far, no, sir. 
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Q. Now, you stated when you came on up to the point of the 
accident· that you spoke to Allen about taking the right turn. 
A. Yes, sir. 
Q. And you said you thought that was about the middle of 
the block. 
A. I think it was. 
Q. You don't undertake, I suppose, to fix it accurately, do 
you? 
A. No, sir, I have no way of doing that. 
Q. Yon knew the route and you weren't looking out for any 
signs or anything of that sort, were you f 
A. No, sir, I wasn't looking for any signs at all. 
Q. Now, as a matter of fact, leaving that morning early I 
suppose there was very little traffic on the road, was there? 
A. Very little. 
Q. And I believe you stated at the time of the accident there 
was no traffic around there at all. 
A. I didn't notice anv traffic at all. 
Q. And nothing at ail was said about speed after you got 
in the city limits Y 
A. I heard nothing said about the speed after we 
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Q. Now, you said you fig-ured the speed to be 
probably forty-five miles an hour. I believe you stated you · 
didn't know anything· much about the speed but got to think-
ing about it afterwards. 
A. That was my idea, my own judgment. 
Q. You got to thinking about it afterwards and you figured 
that on account of the amount of bump you got you were going 
forty-five miles an hour? 
A. That is right, on account of how fast we went down into 
this depression and the jolt 've got I just imagine we were 
going right fast. 
Q. You stated you were looking straight ahead? 
A. Yes, sir, I was. 
Q. Did you see this depression at all until after you had 
gone over it? 
A. No, sir, I didn't see it. 
Q. Now, after you .had gone over it you 'vere not thrown 
out of your seat, but I understand when your daughter 
screamed he put on the brakes suddenly and stopped and you 
were thrown out of your seat then. 
A. That is right. 
Q. You dian 't lose hold of the baby? 
A. No, sir, I still held the baby. 
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Q. And it was when he stopped suddenly that he threw you 
out of your seat1 
A. I think that is when it was~ but I felt the jolt 
page 108 ~ when we went into the depression. · . 
Q. After the accident happened and the car 
stopped you looked back. As a matter of fact you didn't really 
know what you had hit, did you? 
A. No, sir, I didn't kno'Y what had happened. 
Q. Did you look back? 
A. We looked back from where we stopped the car but 
didn't go back to the place. Q. Just looked back? 
A. Yes, sir. We wondered what we drove into to give us 
such a jolt. 
Q. I believe you went back sometime later on and found 
this place. 
A. Went back on Sunday. 
Q. Did you know before Sunday what it was that you hitY 
A. No, sir, we didn't until we went back and looked for 
the place. . 
Q. Yon said the ~ar went some little distance beyond, maybe 
three car lengths? 
A. That was my idea but I couldn't be very accurate about 
that either. 
Q. Even from that point when looking ·hack you couldn't 
see what it was that- caused the accident 7 · 
A. I couldn't see anything. I didn't take much time, to tell 
the truth. 
· Q. And you didn't see it as you went into it Y 
· A. No, sir, I didn't know it was there until we 
page 109 } went into it. 
Q. As a matter of fact you state you don't know 
much about the speed and you are just estimating this by the 
amount of bump you got Y 
, A. That is what I base it on. I wasn't looking at the speed-
ometer. 
Q. When you told Allen to take the right turn there was 
nothing to prevent him from taking it? 
A. Nothing so far as I could see. 
Q. As a matter of fact he kept straight forward? 
A. Yes, sir. 
Q. Of course you can't say whether Allen heard you back 
there in the middle of the block or not. There is no reasen 
why he shouldn't have turned. 
A. No reason why he shouldn't have heard me and no rea-
son why he shouldn't have turned if he had heard. 
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Q. Do you know whether or not that is the first time Allen 
had ever driven a car through Roanoke 1 
A. Ask me that again. 
Q. Do you know whether or not that was the first time Allen 
had ever driven a car through R.oanoke Y 
A. I think it was the first time he had ever driven a car 
through Roanoke. 
Q. And he was not then familiar with the route! 
A. No, sir. · 
page 110 ~ RE-DIRECT EXAMINATION. 
By 1\fr. Barksdale : 
Q. Mrs. Hawkins, you said Allen had not, so far as you 
know, driven a car through Roanoke prior to this occasio•n. 
Do you know whether he had ridden through Y · 
A. Yes, sir, he had on numerous occasions. 
Q. Some of Mr. Hawkins' people lh:e in Roanoke, don't 
they? 
A. Yes, sir, his mother and sisters live there. 
Q. Had .Allen frequently been to Roanoke to visit them? 
A. He had. 
Q. The place where the accident took place is one of the 
turns on the main road from Lynchburg to Roanoke, isn't it f 
A. Yes, sir. 
Q. Do you know whether or not Allen had frequently passed 
this corner¥ 
A. Yes, sir, it was our usual route that we would go going 
to Roanoke from Lynchburg. 
Q. Now, as you, on this morning of July 3rd, approached 
that intersection, after having directed Allen to turn to the 
right, did you have any idea of the car going anywhere other 
than to the right at this corner f 
A. No, I didn't. 
Q. Was there any occasion for you or did you pay any at-
tention to any other way except the way you thought you were 
going7 
A. No. 
page 111 ~ Q. N o,v, after you crossed this bump I under-
stood you to testify that. you could see that your 
daughter 'vas in intense pain and screaming. Is that right? 
A. That is right. . 
. . Q. Did you make any serious effort under those circum-
stances· to see 'vhat caused the accident at that timeY 
. A. No, I didn't. We just didn't take time, you see, we were 
in a hurry to get to the hospital. 
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Q. That was upmost in your mind¥ 
A. That was uppermost in our minds. 
The witness stands aside. 
MRS. E.LE.AJ.~OR HA vVICINS SYD.NOR, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Barksdale: 
Q. You are Mrs. Eleanor Hawkins Sydnor, the plaintiff in 
this case, are you not? 
A. Yes, sir. 
Q. You are the wife of 1\tir. Fabian Sydnor? 
A. Yes, sir. 
Q. II ow old are you, l\Irs. Sydnor 1 
A. Twenty-one. 
Q. When were you twenty-one? 
'A. Last l\Iay, in '36. I will soon be twenty-two. 
Q. When -were you married? 
A. December 22nd, 1934. 
page 112 r Q. vVhere did you live after you 'vere married? 
A. For three months after I was married I lived 
on Fredonia Avenue out in Rivermont in Lynchburg. 
Q. And did you subsequently go to Norton to live1 
A. Yes, sir. 
Q. About 'vhen? 
A. The first part of April, I believe. I am not positive when 
it was. 
Q. Of 1935? 
A. Y-es, sir, it was '35. 
Q. The year after you were married¥ 
A. Yes, sir. 
Q. By whom was your husband employed? 
A. Swift and Company. 
Q. Had he been employed by them before you went to Nor-
tonY 
A. Yes, sir. 
Q. He first worked for them in Lynchburg and then went 
to Norton in the spring of '35 Y 
A. Yes, sir. 
Q. And were you living there at the time of the accident 1 
A. Yes, sir, our residence was there. 
Q. It has been testified that you have one child. Is that 
rlghtY 
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A. Yes, sir. 
Q. \Vhen was the baby born? 
page 113 ~ A. ~{arch 3rd, 1936. 
,-, .. 
Q. ,Now, after the baby was born did you come 
back to visit your mother 1 
A. Yes, sir, I came back around the first of April. 
Q. And the baby was some month or six weeks oldY 
A. Just about a month or a little over. 
Q. You were feeding the baby from the breast Y 
A. Yes, sir. 
Q. Did you have any difficulty or any trouble after the time 
your baby was born? · 
A. No, sir. 
Q. How long did your doctor keep you under observation 
after yotir baby was born? 
A. I went back one time after the baby was six weeks old 
and he dismissed me then. 
Q. Your obstetrician dismissed you 'vhen the baby was six 
weeks oldY 
A. Yes, sir. 
Q. Did he say you 'vere all right, fully recovered Y 
A. Fully recovered. 
Q. Did you have any difficulty in feeding and caring for 
your baby after that time? 
A. No, indeed. 
Q. Now, when was it that you came to visit your mother 
the second time? 
A. About the middle of June. 
Q. How long had you expected to stay f 
pag-e 114 ~ A . .About two weeks is what I planned. 
Q. You brought the baby with youT 
A. Yes, sir. 
Q. Now, when your two weeks was up 'vhat was the plan for 
the return? 
A. My mother and father were going to take me back to 
Norton. 
Q. Howf 
A. In the car. 
Q. In your father's carY 
A. Yes, sir, in my father's car. 
Q. How long did they expect to stay1 
A. They expected to stay about three or four days. 
Q. Were they expecting to pay you and your husband a 
visit for that length of time f 
A. Yes, sir. 
Q. Now, was that plan carried out, and if not what change 
was made! 
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A. My father was going to drive the car but something 
happened that he couldn't go so my brother drove it. 
Q. What is his name? 
A. Allen. . 
Q. It has been testified· that he at that time was about seven-
teen years old. 
A. Yes, sir. 
Q. Had yon ridden with him before that Y 
A. Yes, sir. 
page 115 ~ Q. Frequently? 
A. Not so frequently.· 
Q. You know how long he had been driving a car 7 
A. Three or four years. 
Q. Now, do you drive a car, Mrs. Sydnor? 
A. No, sir. 
Q. You know anything about it? 
A. No, sir. · 
Q. Ever driven onef 
A. No, sir. 
Q. You don't know how? 
A. No, sir. . 
Q." Now, when you did leave who was in the car and where 
were you riding? 
A. My brothel~ was driving, Allen. My little sister was 
sitting· in the front seat and my mother then was sitting on the 
right-hand side of the front seat and she was holding my baby. 
Then I was sitting in the back seat on the left-ha'nd side l>e-
hind the driver's seat, and then this little Hatcher boy was 
sitting on the other side. · 
Q. Had he come here with you Y 
A. Yes, ·sir. 
Q. He was a friend of your friends here? 
A. Yes,, sir. 
Q. And he was on the right-hand side f 
A. On the right-hand side. 
Q. Now, the testimony is you started home on 
page 116 } the morning of the third of J nly. Is that cor-
rect! 
A. Yes, sir. 
Q. Now, what time did you start? 
A. We left the house at approximately four-thirty and it 
took us several minutes to get in the car and get started. But 
we left our driveway at twenty minutes to five. . 
Q. No.w, which way were you going to Lynchburg? 
A. Through the Jacksontown road and Florida Avenue to 
Main Street. 
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Q. Did you stop at the bus station 1 
A. We went on up Main Street and stopped at the bus sta-
tion. 
Q. Did you stop there any length of time 1 
A. •N o. We saw that it was closed. 
Q. And just kept going~ 
A. Yes, sir. 
Q. Did you stop again in Lynchburg? 
A. Yes, sir. 
Q. Where? 
A. At the corner of Oakley and !tiemorial Avenues at a 
filling station. · ~ 
Q. What did you do there¥ 
A. We stopped to get a road map. 
Q. Did you get a road map f 
A. Yes, sir. 
Q. Did you stop there any length of time f 
A. No, I suppose three or four minutes. 
page 117 ~ Q. After that did you stop any more until the 
time of the accident~ 
A. No, sir. 
Q. How did Allen drive with respect to speed after leaving! 
A. He drove fast, rather fast. 
Q. Did you make any complaint about it¥ 
A. Yes, sir. 
Q. What did you say 1 
A. I told him to please stop driving so fast; that he was 
shaking ·me up. 
Q. Did you do that once or more than once¥ 
A. Well, I rem·ember twice distinctly. 
Q. What would he do when you made those requests of 
him? 
A. Well, one time he turned around and said, "If Fabian 
was driving· this car you wouldn't be so nervous". 
Q. Meaning your husband? 
A. Yes, sir. 
Q. Did he slow up any when you asked him to? 
A. I don't remember whether he did or not. 
Q."' Do you recall where you last spoke to him about itT 
A. Right outside of Roanoke, not very far, about at Bon-
sacks, I suppose. It was not very far out. 
Q. Now, as you came on into Roanoke did you or any of 
you notice what time it was f 
A. Yes, sir, I did because I noticed tha.t it was 
page .118 ~ about quarter to six because it was time for my 
baby to eat. 
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Q. The baby's feeding time was six, was it? 
A. Yes, sir. 1 
Q. Did you make any comment about it at the time 1 
A. Yes, sir, I said, "Mother, it is quarter to six now. Hadn't 
I better_ take the baby back here :Q.OW and nurse it Y '' and she 
said, ''No, wait until we get in Roanoke and we stop to get 
breakfast''. 
Q. Had you co1ne into Roanoke then 1 
A. No. \Ve were just a little \Vays out from it. 
Q. What do you mean by little ways 1 
A. Four or five miles, probably. 
Q. Now, as you came on into Roanoke I will ask you if 
you approached this intersection as shown on the blueprint, 
the same one I showed you yesterday morning? 
A. Yes, sir, we did. 
Q. Now, the blueprint shows the str~et from the Lynch-
burg direction is 4th Street. Is that the street you came 
alongY 
, A. Yes, sir, I think it is. Yes, sir, it is. 
Q. That comes up to the street car tracks? _ 
A. Yes, sir. 
Q. Do you remen1ber the street car tracks or did you notice 
them? ' 
A. Yes, sir, I noticed them. 
· Q. As you came along approaching that inter-
page 119 ~ section did you see the speedometer 1 
A. (No, I didn't. I wasn't noticing the speed at 
all. 
Q. Now, to the best of your judgment, approaching that 
intersection, how fast was the car going¥ 
A. Forty-five miles an hour, I suppose. I know it was 
going fast because I just felt it was, though I couldn't tell 
how fast. · 
Q. Your judgment is it was around forty-five mil<~s? 
A. In my judgment, yes, sir. 
Q. Did you know anything about the route through Roa-
noke? 
A. Very little. · 
Q. Do you kno,v· \vhether or not, in approaching that inter-
section, your mother made or gave any directions t 
.A. Yes, sir, I remember hearing her tell Allen. 
Q. What did she say? 
.A. She said, "Turn to the right at the street car tracks 
'vhere this _road goes into the street car tracks''. 
Q. To the best of your judg~pe•nt where were you when 
you heard your mother say that? 
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A. I couldn't say where we were. 
Q. I mean how far fron1 the intersection. 
A. I wouldn't know. We were in that block. 
Q. You were in the block 1 
A. Yes, sir, but I don't know how far from the intersection. 
Q. Of course you didn't measure it then and 
page 120 ~ haven't since, but I will ask you, if you can, to -
approximate it,-whether in the beginning of the 
block, middle or right up at the intersection. If you can't do 
it, of course, don't, but if you can approximate it do so. 
A. I suppos·e we were somewhere along· about the begin-
ning of the block. I don't exactly know though. 
Q. Let me ask you this : Do you know whether or not 
she 'vaited until the very last minute to give the directions or 
not? 
A. No. 
Q. You are positive about that? 
A. I am positive. 
Q. Now, your mother then was still on the front seat, was 
she? 
A. Yes, sir. 
Q. On the right-hand outside and you were across the car 
on the left-hand rear seat? 
A. Yes, sir. 
Q. Are you positive that you distinctly heard that? 
A. I remember that. 
Q. Did Allen turn to the right? 
A. No, he didn't. 
Q. What did he do? 
A. He 'vent on across. 
Q. Tell the jury in going across whether or not he slackened 
the speed or not. 
A. I don't remember whether he slackened it or not . 
. Q. Did ·you feel any check up at all before the 
page 121 ~ bump was hit? · 
A. No, sir, it was not noticeable. 
Q. No noticeable checking of the speed! 
A. No, sir. 
Q. All right, go ahead and tell the jury just what happened 
in crossing there and what happened to you. 
A. Well, I remember the car hitting the bump, the depres-
sion, and jolting or bouncing and it bounced me up to the 
top of the car three times and back again and then I thought 
it would never stop, just slight short jolts, and it just threw 
me all over the back of the car,-threw my hat off. 
Q. Did you head hit the top? 
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A. Yes, sir, my head hit the top. 
Q. Did the first bump injure you or was it later or when 
was it? · 
A. I don't remember which bump it was. It just threw me 
all over the back of the car and threw my hat off and my 
pocketbook out of my hands and threw me down into the 
bottom of th-e car, and I screained that my back was broken. 
This awful pain just shot through my back. 
Q. When did the pain strike you? Was it when you first 
hit the bump or was it later? 
A. I don't know when it was.·. 
Q. But you felt it Y 
A. I just felt that sharp pain right in my back. 
page 122 ~ Q. Do you know now whether or not you were 
. thrown into the top of the car more. than once Y 
A. Yes, sir, I remember hitting it three times, hitting ID.Y 
head against the top of the car three times. 
Q . .Are you positive of that Y 
.A. I am positive .. 
Q. ·wen, now, had you ever f.elt any such pain as that be· 
fore7 
A.· Never in my life. 
Q. Where 'vas the pain Y 
A. In my back, the middle part of my back. 
Q. "\Vhat happened to the car thenY 
A. Well, it finally came to a stop. 
Q. And wh-ere were you Y 
A. I was down in the bottom of the car on my knees, just 
suffering a"rfully, and I couldn't move. 
Q. Do you recall whether you continued to scream Y 
A. Yes, sir, I did because it was hurting so bad. 
Q. vVha t happened then f 
A. ]\{other got out of the car and came around to the side, 
to the back door where I was and opened it and asked me 
what was the matter and I told her that my back was broken 
or hurt and she tried to lift me up on the back seat so they 
could take me to a doctor and she couldn't hardly move me. 
I couldn't hardly stand to be moved but they finally did get 
me up there to a certain extent where Allen could 
page 123 } go ahead to the . hospital and they took me to· the 
hospital. 
Q.· What did you feel like by the time you got to the hos-
pital Y 
A. Just terrible. I nev-er felt so bad in all my life. 
Q. What happened to you after you got to the hospital? 
·could you get o~t f 
I 
100 Supreme Court of Appeals of Virginia 
A. N~; .. the·nurses had to take me out and they put me on 
a stretcher and took me into the hospital. 
Q. Did they give you anything· to relieve you Y 
A. Yes, sir, they gave me a hypodermic. 
Q. Did that relieve you 1 
A. No. 
Q'. Did you know whether they gave you any more or not¥ 
.A. Not until they took me to my room upstairs and then 
they gave me another hypodermic. 
Q. Did that relieve you? · 
.A. To a certain extent out nothing seemed to relieve it. 
It just made me deathly sick. 
Q. Were you sick physically, nauseated 1 
A. Yes, sir, nauseated. 
Q. ~£ore than once Y 
A. Yes indeed, I was siek like that for two or three, or 
three or four days. 
Q. Could you eat anything! 
A. No, sir. 
_ Q. Did the pain ease off some f 
A. Not much. 
page 124 ~ Q. Do you know whether or not they continued 
to give you hypodermics? 
A. I used to beg for them because I was suffering so much. 
Q. Had you ever taken any before Y 
A. No, sir. 
Q. Dr. Johnson testified that he seemed to be unable to 
relieve you with hypodermics. Is that a factt 
A. Yes, sir. 
Q. How long did that nausea continuef 
A. About a week. 
Q. Were you able to eat anything¥ 
A. No. 
Q. Did they give you anything in the way of substancef 
A. They fed me through the veins, a liquid. 
Q. How did they do that? 
A. Just stuck a needle through my arm and fed it through 
the needle, liquid food that ran throug·h a tube into my arm. 
Q. And that continued for about. a week? 
A. Yes, sir. 
Q. Now, what sort of a bed did they put you in? 
A. They put me on a bed with just a lump in the middle 
of it in the middle of my back and just laid me across that. 
Q. Right where the break 'vas 1 
A. Right where the break was. 
page. 125 ~ Q. How high was that lump 1 Can ~rou show us 1 
A. Probably eight or ten inches hig·h. 
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Q. The lump was eig·ht or ten inches high Y 
A. Yes, sir, and they just had me laying right across it 
with my head down and my feet down. 
Q. And your back with the broken place raised up? 
A. Pushed up, yes, sir. 
Q. Could you g€t comfortable on thatt 
A. No, indeed. It was awfully uncomfortable. 
Q. Could you eat on it 1 
A. They had to feed me for awhile but gradually I got so 
I could eat. · 
Q. Now, for the first three weeks you were there in that 
position state 'vhether or not you continued to suffer pain. 
A. I did. . 
Q. Could you sleep? 
A. Only under the eff€ct of hypodermics. 
Q. You couldn't get any natural sleep at all J 
A. No, sir. 
Q. For three weeks? 
A. For three weeks.· 
Q. Now, after the first three W€eks what happened to you? 
Did you have any other difficulty Y 
A. Yes, sir, I had phlebitis in my left leg. 
Q. Did you ever have anything like that' before Y 
A. No. indeed. 
pag·e 126 } Q. Tell us how that effected you Y • 
A. 1\:[y leg just swelled up awfully bad. 
Q. That is the left thigh?· 
A. Yes, sir, the left thigh. 
Q. How far towards your foot did it swell? 
A. Swollen all the 'vay down to my ankle. 
Q. And up to your body? 
A. Yes, sir. 
Q. Did that cause any pain? 
A. Awful pain. 
Q. Right in the leg? · 
A. Right in the middle of my thigh. 
Q. Did you run any temperature Y 
A. Yes, sir. 
Q. Did that cause you and nausea? 
A~ Yes, sir, I was sick then too. 
Q. How long did that condition last? 
A. The pain lasted about two weeks. 
Q. Was that an intermittent going and cormng sort of 
pain? 
A. Well, for about a solid week it was nothing but just 
pain· and I could not move the leg at all. 
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Q. You had no control of it at allY 
A. No, I couldn't move it. It hurt so bad I didn't try to 
move it. 
Q. vV as the pain at one particular place Y 
A. No, it was all over my leg. 
pag·e 127 ~ Q. What was done towards treating that? 
A. They wrapped n1y leg in flannel and put hot 
water bottles to it. 
Q·. IIow was the weather at that time? 
A. Awfully hot. 
Q. And in addition they put these hot things on it? 
A. Yes, sir. 
Q. Did they keep them there all the time? 
A. Yes, sir, day and night. 
Q. Do anything else? 
A. They only g·ave me hypodermics. 
Q. Did you still sleep on that hun1p-backed bed Y 
A. Yes, sir. 
Q. Do you have any difficulty controlling your feelings 
a.nd gave you some decent place to sleep at night? 
A. No, sir, they kept me on there day and night on that 
bed. 
Q. For how long? 
A. For seven weeks. 
Q. You mean the whole time you were there? 
A. Yes, sir, the whole time I was in the hospital they 
kept me on that bed. 
Q. Never put you on a flat surface at allY 
A. No. 
Q. Were you face down or back down T 
A. I was lying on my back. 
Q. Did you continue to lie on. your back all that 
page 128 ~ time? 
A. Yes, sir, except sometimes the nurses would 
turn me but they always kept that curve in my back. 
Q. You never were allowed to ~atraighten out Y 
A. No, sir. 
Q. How long would they allow you to be turned T 
A. Just a few minutes at a time, just to rest me. 
Q. Constantly for seven and a half weeks, day and night, 
you were on that curved or hump-backed bed Y 
.A. I suppose it was about ~ix and a half 'veek. They let 
rnA g-et up the last week I was there for a time during the 
day to get used to being up. 
Q. During that last week when they let you get up when 
you went back to bed did they let you go back to a good bed! 
A. No, sir, I was still on that humped bed.' 
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Q. ,Did you have a plaster cast put on you while you were 
there1 
A. Yes, sir. It was just after my back had been broken 
, three weeks, just when I was contracting· that phlebitis. 
Q. How did that work 7 
A. It didn't work. They had to take it off. 
Q. Why? 
A. It 'vas too painful. I couldn't stand it. 
Q. How long did you wear it? 
A. Not very long, about two hours. 
Q·. The doctor just found you couldn't stand it Y 
page 129 ~ A. Yes, sir, and so he took it off. . 
Q. You say that phlebitis gave you this acute 
pain for some two weeks and it came on you three weeks after 
you had been there. That makes five weeks. Now, what was 
your condition for the remaining two and a half weeks you 
were theret 
A. Less pain, very little pain while I was lying there. There 
was some pain. 
Q. Are you speaking now of your leg or back Y 
A. My back and my leg. 
Q. You say there was less pain in both Y 
A. Yes, sir, less pain. 
Q. Did the swelling in your leg go down f 
A. No, sir. 
Q. Continued swollen Y 
A. Yes, sir, but not as bad. It went down to a certain ex-
tent. 
Q. Now, at the expiration of seven and a half weeks you 
were brought to Lynchburg? 
A. Yes, sir. 
Q. To lVlr. Sydnor's mother's homeY 
A. Yes, sir. 
Q. Did you have any sort of apparatus on you then! 
A. Yes, sir, I had a brace on. 
Q. What sort of contraption is that? 
A. It has a steel or aluminum piece up the spine, up to 
my neck, and then pieces that came around my 
page 130 } hips, and then it was just buckled on. 
Q. Was it tight! 
A. Yes, sir. 
Q. How did they put it on you, lace it? 
A. It was buckled on. · · 
Q. Was that comfortable f, 
A. No. 
Q. Did you wear that all the time or take it off? 
A. I took it off at night. 
-. · ... -:·-
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Q. Only wore that in the day time 1 
A. Yes, sir. 
Q. Did that relieve your pain 7 
A. No, I still had pain in my back. 
Q. Were you able to exert yourself, put any strain on your 
back? . 
A. No, not at all. 
Q. Even 'vhen you didn't put any strain on your back did 
it hurt you or not Y . 
A. Yes, sir, it still hurt. 
Q. Now, what were Dr. Johnson's directions as to what 
you should do after wearing that thing a month Y 
A. He told me to either come hack to him or go to Dr. l(yle. 
He recommended Dr. Kyle for me· to go to. 
Q. Did you go to him~ 
A. I went to Dr. l{yle. 
Q. What did he do to you? 
. A. He examined my back and said it was grow-
page 131 ~ ing crooked so he took me to the hospital and put 
a plaster cast on which I have on now. 
Q. Did he tell you to start with he wa$ going0 to put a cast 
o on? · 
A. Yes, sir. 
Q. Were you 'villing for it to be put on T 
A. I was willing as long as it was the best thing for my 
back, but I suppose it is human nature not to want to put 
one on. · 
Q. He took you to the hospital and kept you thet:e about 
how long? 
A. About a week. 
Q. He X-rayed you first¥ 
A. Yes, sir. 
Q. X-rayed you again after it had been put on f 
A. Yes, sir, after it had been put on. 
Q. The cast you now have on was put on at the Lynch-
burg Hospital 7 
A. :Yes, sir. 
Q·. I wish you would describe to these gentlemen and sho'v 
them, or indicate what sort of a cast that was. 
A. It is made of plaster of paris and it starts here at my 
neck and goes all the way down to my hips, and it is rather 
far up here, (under armpits) as you can see, and it is to take 
the weight of my shoulders off of this broken place in my 
back, and it has a hole cut out over my stomacl1 for breath-
ing·, and it is a'vfully heavy and hard to carry 
page 132 ~ around. . 
Q. Is it tight Y 
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A. Awfully tight, just as tight as I can stand it. 
Q. Any opening in it at all other than right here Y 
A. No, sir. 
Q. Any flexibility to it at allY 
A. No, sir, it is hard. . 
Q. Does it, besides being uncomfortable in the day 'time, 
both.er you at all at night 7 
A. Yes, sir, it is very uncomfortable to sleep in. It presses 
on me. 
Q. Do you know whether or not you have lost any weightY 
A. While I was in the hospital, you mean Y 
Q. Yes. 
A. Yes, sir, I did. 
Q. Of course you can't tell now. 
A. No, not with this thing on. 
Q. Are you noi·mal with respect to your nervous condi-
tion 7 
A. You mean no'v? 
Q. Yes.· 
A. ·No, I am not. 
Q. How has the thing· effected you Y 
A. I am just nervous, cross, upset. I get upset easily. 
Q. Do you have any difficulty controlling your feeling 
now? 
page 133 ~ A. I am afraid I do. 
Q. Did you have any such trouble before Y 
A. No, sir. 
Q. Ever have any nervousness before 7 
A. No. 
Q. Had you eve·r been sick or bothered by anything physi-
cally at all prior to this injuryY 
A. No, sir, never. 
Q. Ever have any injuries of any sort t 
A. No. 
Q. I don't know wheth~r I have asked you this or not, and 
that is whether outside of this discomfort of this cast whether 
you have. any pain in your back now. 
A. Yes, sir, always. At times it hurts worse than at 
others. 
Q. Where is that pain? · 
A. In the broken place in my back. 
Q. How about your leg-, your left leg where you had the 
swelling, has that recovered Y . 
A. No, sir, it is still swollen. 
Q. Were you, at the request of these gentlemen, examined 
by any doctor recently? 
A. Yes, sir. 
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Q. What is his nameY 
A. Dr. Scott. 
Q. In Lynchburg? 
A. Yes, sir. 
page 134. ~ Q·. Do you know whether or not at that time 
there was any swelling in your leg? 
A. He said there was. He measured it. 
Q. Within the past few weeks has it been more swollen 
or not? 
A. I don't know whether it has or not. Sometimes it hurts. 
Q. Where does it hurtY 
A. Where that blood clot was. 
Q. 'J~hat is about the middle of your thigh Y 
A. About the middle of the thigh, yes, sir. 
Q. You say that there is swelling in it now? 
A. Yes, sir. 
Q. No terriffic swelling now like it was in Roanoke, is it? 
A. No, sir, it has gone down but it is still swollen some. 
Q. How does walking about and that sort of thing affect 
that legY 
A. It gets tired awfully easy. 
Q. Does it ever get numb? 
A. Yes, sir. 
Q. How does it feel then f 
A. It feels if you touch it,-I just don't know,- it doesn't 
have any feeling in it. 
page 135 ~ CROSS EXAMINATION. 
By ~I r. Caskie : 
Q. Mrs. Sydnor, you are at the present time living at the 
home of your mother and father f 
A. Yes, sir. 
Q. And your mother is looking after your baby! 
A. Yes, sir. 
Q. And that is the home of your father, Orion E. Haw-
kins, and your brother, Allen Hawkins f 
A. Yes, sir. 
Q. Now, you stated that on two occasions, you recall on 
the way to Roanoke, you spoke to Allen about the speed and 
asked him not to drive so fast; that he was shaking you up. 
A. Yes, sir. 
Q. I believe it was your mother who stated that the last 
time you said anything was around Bonsacla;, about nine miles 
this side of Roanoke. 
· cj. It was outside of Roanoke. I am not stire of the exact 
plac{l-.. 
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Q. Your mother said it was at Bonsacks back this side. 
A. I am not positive whether it 'vas at Bonsacks or a little 
past it. 
Q. But it was in the neighborhood of BonsacksY 
A. Yes, sir, in the neighborhood of Bonsaeks. 
Q. You further stated that as you approached the inter-
section you were not noticing the speed at all at 
page 136 } that time. 
A. No, sir, I wasn't. 
Q. You stated later you thought it must have been about 
forty-five miles an hour. You get that, I judge, by ·the amount 
of. shake-up you gotT 
A. Yes, sir, and the feel of the way the car was going. 
Q. As a matter of fact you don't drive a car yourself Y 
A. No, sir. . 
Q. And nobody can say accurately about speed unless they 
are looking at the speedometer. You could not, of course, 
see the speedometer 7 
A. No, sir, not from where I was sitting. 
Q. You knew nothing at all about this drain until after-
'vards? 
A. No, sir. 
Q. You knew you hit something but didn't know what t 
A. Yes, sir. 
Q. And your estimate of forty-five miles, that is more or 
less of a guess. You frankly can't say how fast it was. 
A. I can't say how fast ~t was. 
Q. J.\IIrs. Sydnor, you stated you had ridden with your 
brother a number of times before but you thought not so 
frequently. · 
A. Yes, sir. 
Q. As a matter of fact, prior to your marriage you and 
your brother did go around quite often together, did you 
not! 
page 137 } A. Yes, sir, but it was an old car. It wasn't 
this same car. 
Q. It 'vasn 't this same cart 
A. No. 
Q. But you bad been with him quite a deal in another carY 
A. Yes, sir. 
By Mr. Barksdale : 
Q. In going through R.oanoke were you undertaking to 
give the driver any directions as to his route or were you 
leaving that to your mother? 
A. I was leaving that to my mother. 
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By Mr. Caskie: 
Q. You had also driven into R.oanoke a number of times 
with your people, hadn't you? · 
A. Yes, sir. 
Q. As a matter of fact you never paid much attention to 
the route but left that to the driver, and you would not have 
known how to go except you left it for the people who were 
driving. 
A. That is right, yes, sir. 
The witBess stands aside. 
By Mr. Barksdale: The plainti~ rests. 
page 138 ~ By Mr. Frost: We would like to make a mo-
tion at this time. 
By the Court: Gentlemen of the Jury, retire to your room. 
Note : The jury retires from the court room. 
By Mr. Caskie: We want to make a motion ·to strike the 
evidence of the plaintiff on the ground that there really has 
been no evidence of even ordinary negligence shown here ; 
that there certainly has been no evidence of such negligence 
as would entitle a guest to recover, and further, if there had 
been any negligence in driving the plaintiff had continued 
to ride without any real complaint. She just simply said 
she was jostled in the back seat_ as anyone would be, and 
made no complaint at all after getting into the city as to 
the metho"d of driving. It appears that the driving was such 
as she paid no attention to it at all, and there is no evidence 
of any negligence that would allow her to recover, and if 
there had been she would be g·uilty of contributory negli-
gence. She never asked to get out or for him to stop. 
By Mr. Barksdale: Are you making a motion or arguing 
the caseY 
By the Court: The Court will reserve its decision on that 
motion. Let the jury come back. 
page 139 ~ Note: The jury returns to the court room and 
take their seats in the jury box. 
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EVIDENCE FOR THE DEFENSE. 
C. B. }1ALCOL~f, 
having been first duly sworn, testifies as follows : 
DIRECT EXAMINATION. 
By Mr. Frost: 
Q. What is your present occupation, Mr. Malcolm-7 
A .. State certified civil engineer. 
Q. 'Vhat is the nu1nber of your certificate? 
A. No. 235. 
Q. What is the nature of your present business f 
A. Civil engineering 'vork, specializing in surveying and 
mapping·. 
Q. Did you at any time hold an official postition with the 
City of Roanoke? 
A. Yes, sir, Assistant City Engineer in 1921 to '24. 
Q .. While I think of it, could you tell me the distance be-
tween Roanoke and Lynchburg? 
A. About fifty miles. 
Q. Now, have you a 1uap of this northeast portion of the 
City of Roanoke? 
A. Yes, sir. 
Q. vVill you turn that n1ap around so we can see it! Did 
you make this map? 
A. Yes, sir. 
page 140 ~ By }Ir. Barksdale: 
Q. Is that a map of the whole city? 
A. Yes, sir. · 
By 1\fr. Frost: I want to have that introduced as "Mal-
colm Exhibit No. 1.'' 
Q. No"r, 1\fr. ~Ialcoln1, this road coming from Lynchburg 
to Roanoke, have you that marked? 
A. Yes, sir. The scale of this map is one inch is eight 
hundred feet. Here is U.S. 460 from Lynchburg to Roanoke 
entering Roan,oke from the east from Lynchburg and the 
east corporate line of the city of Roanoke is along Tinker 
Creek shown on the map at point ''A"~ The heavy red line 
shows the route entering· the city on Lynchburg Avenue, in-
tersecting with Virginia Route 115 at a third of a mile from 
the creek, and then at a;nother half a mile you hit the inter-
section of the F-ederal R.oute No. 11. It is eight-tenths of a 
mile from the corporate limits to the intersection with the 
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Lee Highway. At that point you swing to the right and 
enter 4th Street . 
. By the Court : 
Q. Which is Lee Highway? 
A. This is it running north from this point and the total 
distance from the corporate limits over to the scene of this 
accident at Commonwealth Avenue is one and eight-hun-
dredths miles, ·just a little over a mile. 
Q. From the city limits? 
A. Yes, sir. 
page 141 ~ By Mr. Frost: 
Q. Did Mr. Allen Hawkins point out the scene 
of the accident to you Y 
A·. I ·don't know the man's name. You 'vent out there with 
me. 
Q. You have marked "B" there at the scene of the acci-
dent. What street intersection is that there 7 . 
A. That is the intersection of 4th Street, which runs prac-
tically due north and south, with the diagonal street called 
Commonwealth Avenue running southeasterly towards Hotel 
Roanoke. 
Q. Are there any other streets in that intersection? 
A. Yes, sir, Rutherford, which is sometimes called 7th Ave-
nue. Rutherford intersects the same intersection at right 
angles to 4th Street, running east and west. 
Q. In other words, you placed '' B '' there at the end of 
the red line, at the intersection of Commonwealth with 4th 
and Rutherford. Can you state what the distance is between 
"A" and "B "? 
A. One and eight-hundredths of a mile. 
Q. Does ''A" designate the city limits Y 
A. The center of the creek. The center of the bridge over 
the creek is the city limits. 
Q. If one .would continue on 4th Street ·will you please 
tell the court and jury whether he could get back into Com-
monwealth Avenue T I mean if one would continue on 4th 
Street, passing south of 7th Avenue, could he continue on 
4th Street and get back into Commonwealth Ave-
page 142 ~ nue. 
A. Yes, sir. You would have to come back into 
Commonwealth Avenue because 4th Street runs south, hits 
Shenandoah Avenue at the railroad and there are five cross 
streets from which you can cross, turn to the right and come 
back west to Commonwealth. After you strike Shenandoah 
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you turn to the right and automatically come into the Nor-
folk and Western Passenger depot and Commonwealth Ave-
nue. 
Q. Will you please turn the boar& around and let's see 
what you have got on the other side? Mr. Malcolm did you 
make this plat 7 
A. Yes, sir. 
Q. Does this plat accurately show the situation at the in-
tersection of Commonwealth and Rutherford Street f 
A. Yes, sir, as accurate as I can make a map. It is made 
from actual field survey on the ground. 
By the Court: 
Q. Which is north on that map f 
A. This is north. This is 4th Street which is running only 
one degree west from true north. 
By Mr. Frost: 
Q·. Will you file this map with your testimony as Malcolni 
Exhibit No. 2 Y 
A. Yes, sir. 
Q. Now, Mr. Malcolm, there are on that map certain circles. 
What do they represent f · 
A. They are points at which certain pictures 
page 143 ~ were taken. 
Q. Did you take the pictures Y 
A. Yes, sir. 
Q. Before we introduce those will you tell the court and 
jury the composit~on of the streets in that intersection and 
also the width so that they may have some idea of the inter-
section? _ 
A. This is 4th Street running south across the intersection, 
coming from Lynchburg to Roanoke, crossing Oommonwealth 
Avenue at an angle of forty-one degrees. This is Ruther-
ford Avenue, also called 7th Avenue N. E., crossing 4th Street 
at right angles. The scale on this map is one inch on the 
map is equal to ten feet on the ground. In other words, thirty 
inches on this map is three hundred feet. The streets are 
paved with asphaltic macadam as shown on the plat. 4th 
Street is paved thirty "feet between the curbs, concrete curbs 
on each side are shown in· yellow on the map. The thirty 
foot width behveen the curbs continues running south past 
Harrison Avenue going toward Shenandoah Avenue or the 
Norfolk and Western Railroad. 'Commonwealth Avenue in-
tersection is entirely paved with the asphaltic macadam sur-
facing. · 
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Q. That runs on down toward the hotel Y 
A. Yes, sir. 
Q. vVhat is the composition of the pavement of 4th Street 
north of the intersection of Commonwealth Avenue and soutll 
of the intersection Y 
A. It is all the same, asphaltic macadam, thirty 
pag·e 144 ~ feet between curbs. . . 
Q. Could you state whether there was any de-
pression or drain in that intersection~ 
A. There is, sir. 
Q. Did you show that on the plat i 
A. Yes, sir. 
Q. Just describe that depression or drain to the Court and 
jury. 
A. Extending across 4th Street there is a depression drain 
with a fall of nine inches drop across the street, running 
from the east side toward the 'vest side, and beginning about 
two feet from the south rail of the street car track and ex-
tending approximately twenty or twenty-two feet south. It 
is an irregular depression, sloping west, starting off with 
a mild slope and then a slight break down to the line shown 
on the map, th~ heavy brown line across the street is the lo,v-
est point of it, which is, taking a plane or a straight line 
across, six or seven inches, depending upon which point in 
the street you would take the section below a straight plane. 
Q. What is the character of the paving in the drain on 
each side of the drain Y 
A. Same paving·. It is all paved with this asphaltic ma-
cadam. 
Q. Did you make this plat up in the upper right-hand cor-
ner, this blueprint? 
A. Yes, sir. 
page 145 ~ Q. Will you file this blueprint as l\falcolm Ex-
hibit No. 3? 
A. Yes, sir. 
Q. Just explain to the jury please what it is. 
A. A little insert blueprint drawn on a scale much smaller 
than the white print map. Station zero on the blueprint 
corresponds with the station zero on the 'vhite print, and the 
yellow desig·nates the grade of the street which is averaging 
a four per cent grade running from the alley to the top of a 
bill at station two, plus, fifty, which on the white print map 
is designated, from which point "1'e have a descending grade 
going south toward the depression w·hich is 146 feet from the 
top of the hill, a vertical drop of three feet. Let me change 
that three feet. No, it is a four foot vertical drop, Judge, 
from the top of the hill to the depression. 
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Q·. What was the distance from the top of the hill to the 
depression Y . 
A. 146 feet. That would be fourteen and a half inches on 
the white map. 
Q. Mr. Malcolm, I believe you testified that the circles 
with the numbers on the street were where you took pictures. 
Is that right' 
A. Yes, sir. 
Q. Mr. ~1alcolm, I will ask you to look at these pictures 
and see if these are the pictures you have reference to in 
regard to the different markings and numbers on 
page 146 ~ 4th Street. 
A. Yes, sir. 
Q. Just take picture No. 1 and describe where you were 
standing, the elevation of the camera and so forth . 
. A. This is picture No. 1, taken at a point 178 feet south 
of the drain at a point eight feet east of the curb, held as 
nP-arly as possible at the elevation· of the eyes of a man in an 
automobile and in the street about where a person would 
normally drive. No. 1 is looking north toward the intersec-
tion. 
Q. The picture which you describe as No. 1 is facing in 
the opposite direction from the way Allen Hawkins was travel-
ing? 
A. Y P.S, sir. I took two at this end to get a view of the 
intersection. 
Q. I 'viii ask you to file that picture as 1\falcolm Exhibit 
No. 4. Do you so file it? 
A. Yes, sir. 
Q. Please describe picture No. 2. 
A. Picture No. 2 'vas taken at a point 141 feet south of 
the depression looking in the .same direction that Picture 
No. 1 is looking. In other words it is 37 feet closer to the 
intersection to give a view as shown on the map. 
Q. WherP. were you standing· in the street there¥ 
A. I stood in the same relative position, eight feet from 
ilie~ili . 
Q. Are these circles 'vhich you have dra'vn on the map,-
do those circles show ·where you actually stood at 
page 147 } the time the pictures were taken? . 
. A. Where I stood when I took the picture and 
the arrow designates the direction the camera was point-
ing 
Q. I ask you to file that picture No. 2 as l\{alcolm Exhibit 
No.5. Now, 'vhat does No.3 showY 
.A .... No.3 is a view looking at a cross-section of the depres-
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sion with a tape stretched across the depression and a level-
rod held vertically in t;he lowest point showing six inches 
drop from a straight line. Station No. 3 on the map is look-
ing east up the depression across 4th Street. 
Q. I will ask you to file that and have it marked Malcolm 
Exhibit 6. Now, you have pictures Nos. 4 and 5 joined to-
gt~ther. Will you please explain that? · 
A. These are pictures No. 4 and No. 5. They were taken 
in the same spot looking ip. the direction that this car was 
traveling on 4th Street, south. No. 4 is looking straight down 
4th Street and No. 5 is looking across the concrete sidewalk 
down Commonwealth Avenue, and they are taken at 86Y2 feet 
north of the low point in the depression. 86lf2 feet from the 
depression. 
Q. Will you file those pictures No.4 and 5 joined together 
as 1\falcolm Exhibit No. 7! 
A. Yes, sir. 
By the Court : 
Q. I want to understand one thing. You see 
page 148 ~ some boys and a man standing down there on 
what appears to be the crest- of the hill. Is that 
beyond the depression Y 
. A. Are you speaking of No. 4, J udg·e? 
Q. Yes. 
A. The depression is just beyond the street car rails in 
the foreground of the picture. 
Q. About where that stop sign isY 
A. That little white spot shown there just opposite the 
curb is where the depression is. In other words, those boys 
are beyond the depression a hundred feet or more. 
By Mr. Frost: 
Q. I will ask you whether or not those boys are near Har-
rison Street. 
A. Yes, sir, just this side of Harrison Street. 
Q. Will you point out Harrison Street on the map f 
A. Harrison Street is six hundred feet from the begin-
ning of the survey at the alley and two hundred and twenty 
feet north. of the,-I mean south of the depression. 
Q. In other words, the next cross street south of Ruther-
ford Avenue? 
A. Yes, sir. 
Q. The next picture is No. 6. Where was that taken 1 
A. No.6 is taken at a point 126112 feet from the depression 
six feet east of the curb, in a position wher~ a man would 
ordinarily drive a car going soutl1. · 
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Q. I will ask you to file that pictu~e, No. 6, and have that 
marked Malcolm Exhibit No. 8. · 
page 149 ~ By the Court: 
Q. Is there any way you can indicate where the 
depression is on that picture, by any object appearing in itt 
A. That little boy is right in it, Judge. That little colored 
boy is running across the street right in that depression. 
See, the depression connects the curb lines Y That little 
colored boy is right in that depression running across the 
street in it. 
By ~Ir. Frost: 
Q. What about picture No. 7? 
A. I went out there Sunday morning at nine-thirty and.took 
that picture. You can see by looking at it it hasn't as much 
lig-ht as the other pictures taken at high noon in the bright 
sun. I wanted to get one at somewhere near a similar· con-
dition of six o'clock in the morning in June and that is the 
result. It is taken just a little closer than No. 6, and it is 
taken at nine-thirty in the morning. 
Q. Will you file that picture as Malcolm Exhibit No. 9? 
A. Yes, sir. 
Q~ The next picture is No. 8, is it not 7 
A. No. 8 I took on the corner between Commonwealth and . 
4th, the south corner looking across the street car tracks to 
show the paving and details of the car tracks. 
Q. Does that picture show any portion of the 
page 150 } drain or depression,-
By the ·Court: (interposing) 
Q. Yon mean the southwest corner? 
A. I took it between Commonwealth and 4th looking north-
easterly right across the street. 
Q. You mean the south corner of Commonwealth and south-
\vest corner of 4th Street? 
A. Yes, sir, and southeast corner of Commonwealth and 
· Rutherford. 
By 1\f r. Frost : 
Q. Does that picture show any portion of the drain' 
A. It is in the foreground right close to the camera. In 
other words this is looking right across the depression. 
0. I will ask you to file picture No. 8 and have it marked 
Malcolm Exhibit No. 10. What does picture No. 9 showY 
A. This was taken Sunday morning at nine o'clock. No. 
116 Supreme Court of Appeals of Virginia 
9 is taken at a point 282 feet north of the depression looking 
south along 4th Street toward the intersection. 
Q. I will ask you to file picture No. 9 and have it marked 
Malcolm Exhibit 11. Now, what about picture No. 10' 
A. This is taken at the alley 386 feet from the depression 
which, of course, cannot be seen in pictures No. 9 and No. 10 
because of the hill between. 
Q. I will ask you to file picture No. 10 and have it marked 
J\{alcolm Exhibit No. 12. 
page 151 ~ Q. Mr. Malcolm, you stated about taking pic-
tures at positions nine and ten at different times. 
What date did you take the pictures nine and ten which you 
have previously introduced in the record f 
A. They were taken Sunday morning about nine or nine-
thirty. I wish to state that these pictures are enlargements 
from four-by-five films. I have them here here if you want 
them .. 
Q. On Picture No. 10 I see some streaks across the street. 
What are they? 
A. That is the shadows of the poles and buildings cast by 
the sun from the east. See the sun is over in the east rising 
at nine o'clock in the morning and those are shadows cast 
by the sun, and the ones without any shado,vs are the ones 
taken with the sun overhead at noon. 
Q. On Pictures 7, 6 and 3 there are some white splotches 
that are in the pictures. Could you state what those streak.~ 
or splotches are in the street 1 
A. Just reflection of light of the sun. Sometimes they 
show where the street has been repaired but that surface is 
practically smooth. 
Q. Did you see the pictures that l'Ir. Bremer introduced 
this morning·? 
A. No, sir, I haven't seen them. 
Q. I will ask you to look at one or two of them and you 
will notice on his pictures these white streaks running, one 
particularly between Rutherford Avenue and 
pag·e 152 ~ Harrison Street. "'What is the cause of those 
streaks? 
.A. I believe he has more infraction due to the fact that 
he took them from a 'vhite concrete side,valk instead of over 
the dark metal of the street paving, the reflection of the light 
on the concrete sidewalk from which these pictures were 
taken. 
Q. Do those streaks show any gulleys in the street or is 
the street surface smooth where the streaks are Y 
A. That street is on a fairly good grade and smooth sur-
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face until you hit this depression just south of the street car 
track. 
Q. Do you know how far Bonsack is from Roanoke Y 
A. About ten miles, isn't it 7 
Q. I am asking you. 
A. I am not sure about that. 
Q. Do you know how far it is from Norton to Roanoke 7 
A. About 190 miles. You can go several ways but the main 
route is about 190 miles. · 
Q. When did you make these pia ts? 
A. I made the survey on January 9th, Saturday, and made 
the plats in the office the following week. 
Q. Were the conditions regarding the surface of the street 
and the drain the same when you made the plat as they were 
J u]y 2nd or 3rd, 1936? · 
A. Yes, sir, there has been no street change in that loca-
tion. . 
page 153 ~ Q. Have you been over that depression your-
self? 
A. Yes, sir. 
Q. Have you driven over the depression at different speeds, 
say five miles an hour or ten or fifteen miles an hour! 
A. Yes, sir. 
By 1\fr. Barksdale: I object to evidence of tests unless he 
shows that the automobile he went in was substantially t~e 
same type. · 
By the Court: I sustain the objection. 
By Mr. Frost: I can bring that out. 
Q. Did you measure the Plymouth, 1933 car, belonging to 
the Hawkins 7 
A. Yes, sir. It is nine feet, three-tenths from center to 
<!enter of the wheels and mine is the same. The Studebaker 
and Plymouth are practically the same wheel base and prac-
tically the same weight cars. 
Q. How many seats in your car 7 
A. It's a five-passenger. 
. By 1vir. Hickson: 
Q. What model is your car?· 
A. '35. 
Q. What model 'vas the Hawkins car? 
A. '33. 
page 154 ~ Q. What 'vas the make of the Hawkins car? 
A. Plym9uth. 
118 Supreme Court of .Appeals of Virginia 
Q. A.nd yours is a Studebaker 1 
A. Yes, sir. 
Bv Mr. Barksdale: 
• Q. Was anybody with you? 
A. My wife. I put her on the back seat to try it out. 
Q. Do you know whether your car is equipped with the 
same shock absorbers and springs as the car in which the 
accident took place? 
A. No, sir. 
Q. You don't know thatf 
A. No, sir. 
Q. You don't know 'vhether the mechanical construction 
of the two cars are the same 1 
A. No, I am not familiar with every detail of the two. 
By the Court: I sustain the objection. 
Q. What is the name given to these drains in Roanoke f 
What are they called 1 
A. They are gradually eliminating such drains in Roanoke 
City. There has been a name on them, "Watkins Valleys". 
They were named after the city engineer there who put those 
surface depressions in the street at the intersections inl-
properly, but they are gradually being· eliminated. 
page 155 ~ By Mr. Barksdale: 
Q. Is 1\Ir. Watkins with the city now? 
A. No, sir. They are a joke around to,vn and are called 
Watkins Valleys. 
By Mr. Frost: 
Q. Is it common knowledge there have been many accidents 
at that place Y 
By the Court: Wait a minute. 
By :fvir. Barksdale: We object. 
By the Court: I sustain the objection. 
By Mr. Frost: Your Honor please, Mr. Malcolm is from 
Roanoke and would like to get back tonight and if it is pos-
sible I would like to finish his cross examination before we 
adjourned. 
CROSS EXAMINATION. 
Bv l\fr. Hickson: . 
··<~~ Mr. Malcolm, I merely want to identify some routes. 
I believe you testified that you regularly enter Roanoke on 
present U. S. Route 460. 
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A. Yes, sir .. 
Q. And that present .V a.. Route No. 115 enters it slightly 
inside of the city limits. 
A. Yes, sir. 
Q. And that shortly thereaft-er Route U. S. 11 
page 156 ~ also intersects this street. Now, for the purposes 
of identifying that highway further I hand you 
a ntap prepared and circulated by Virginia State Highway 
Department dated September 19, 1936 and will ask you ·if 
U .. S. Route No. 11 marked on your exhibit corresponds with 
the road marked U. S. 220. 
A .. It is both routes. 
Q. Interchangeable numbers Y 
A No, sir. 220 diverts and goes to Covington. Both ·go 
over the same road but U. S. 11 is the longer and more prom-
in~ntly known road. 
Q. Then this road at that junction may be known as either 
u. s. 11 or 2207 
A. Yes, sir. 
Q. Now, Mr. Malcom, I understood Mr. Frost to ask you 
the question whether you can continue on 4th Street and 
cmne back into Commonwealth Avenue. 
A. Yes, sir, you can. 
Q. Of course you mean that you have to leave 4th Street 
and enter Commonwealth Avenue by a connecting street be-
hveen the two, don't you f 
A. Yes, sir. 
Q. You don't mean that 4th 'Street makes a loop and re-
joins or enters Commonwealth Avenue at any other pointY 
A. No, sir, but it is about the same distance to the depot 
on either route. · 
Q. Exactly, but that is the only point at which 
page 157 } Commonwealth and 4th intersect. 
A. ·Yes, sir. 
Q. Now, since yon are speaking of regularly traveled high-
way~. and routes will you tell me, after Commonwealth and 
4tb intersect, in 'vhich. direction does ui s. 11 proceed' 
A. To the right. 
Q. Along which str~et? 
A. Commonwealth Avenue. 
0. So that at the intersection of the two said streets U. S. 
11 leaves 4th Street and enters Commonwealth? 
A. Yes, sir. 
Q. And you have testified, I believe, that that angle is about 
forty-one degrees. 
A. Forty-one degrees and ten minutes angle. 
Q. Now coming to this drain across 4th Street. It has been 
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spoken of as the drain across 4th Street. Of course you 
mean, as it is shown on your map, that this drain extends 
only across the south intersection of 4th Street with 7th or 
Rutherford and Commonwealth Avenue. 
A. Yes, sir. 
Q. There is no similar arain on 4th Street ·on the north 
side of the intersection Y · 
A. No, sir. 
Q. There is no continuation of that drain across the south 
intt~rsection of Commonwealth with the other street, is there! 
A. No, sir. 
page 158 ~ Q. There are six entrances into one intersection, 
are there not Y · 
A. Yes, sir, six entrances or three streets. 
Q .. This south 4th intersection is the only one across which 
there is such a depression drain? 
A. Yes, sir. 
Q. Now, you have testified, I believe, sir, that this depres-
sion drain begins to fall away about two feet south of the 
south street car track. · 
A. ·Yes, sir, but in that connAction I wish to state that 
there is an elevation across the street car track, the north 
rail of that street car track is about three inches higher than 
the south rail, which tends~ to hide the view of that depres-
sion. 
Q. That is what we know as a banking of the rail, isn't itf 
A. Yes, sir, it is banked and then it runs off more or less 
flat for about· two feet and then gradually ·goes down and 
ha~ a maximum drop of about six inches in the twenty-three 
feet. 
Q. Can you tell me from this profile exactly what that 
drop isf 
A. I know exactly what it is. 
Q. Can you read it on that? 
A. Not on that scale. It is exactly six inches on a line eight 
feet east from the curb. I have calculated and figured that 
out. At a point that I took it it was exactly six 
page 159 ~ inches from a straight line. 
Q. Mr. Malcolm, it has been testified to by Mr. 
C. L. DeMott, a certified engineer who preceded you, that 
the base of that drain from the surface of the street, the regu-
lar surface, was greater than six inches. Now I want to 
ask you this,-
A. (interposing) At what point did he take the section 
down the street Y 
Q. Exactly,-you have testified that the base is uneven, 
have you not! 
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A. Yes, sir. 
Q. It may be that in placing your measuring rod through 
there that you did not strike the most deep or the deepest 
point. 
A. I did wher-e I took my section. He might have taken 
his section at a different point and gotten an inch deeper. 
That is perfectly possible. 
Q. And also be accurate, would it not? 
A. Yes, sir. 
Q. There was some question made about the light reflec-
tion on the photographs taken and hitroduced by Mr. Bremer. 
I believe the same light conditions appear in both set~ of 
photographs . 
.A. Yes, sir. 
Q. But, however, to a greater extent on Bremer's pictures? 
A. Yes, sir. 
page 160 ~ Q. I will ask you whether or not the camera 
which you used was as large as the camera used 
by ~fr. Bremer. 
· A. I used a ''Graph-lex Kodak'' and he had a large Kodak 
on a tripod. I don't know the exact make. 
. Q. Wouldn't the lig·ht show up more readily these reflected 
g']ares with a large camera such as he was using than with 
the small l{odak which you were using f 
A. It is possible. · 
Q. Now pictures No. 1 and No. 2 introduced by you are 
taken south of the depression drain, are they not' 
A. Yes, sir. · 
Q·. Looking in the oposite direction, of course, from that 
in which the automobile was proceeding·7 
A. Yes, sir. . 
Q. And at a point beyond which the accident occurred Y 
.A. Yes, sir. · 
Q. Did I understand you to state that your pictures No. 
4 and 5 which are attached together are taken from a position 
86% feet from the depression f 
A. Yes, sir. 
Q. I will ask you, sir, if those two exhibits 4 and 5 (Mal-
colm Exhibit No. 7) were taken at the same time of day. 
A. Taken at the same time of day but No. 5 is looking across 
a stretch of concrete and No. 4 is not. No. 5 has a concrete 
Ridewalk right in its path. It is the reflection from that 
whieh makes all of this in here light. That is the 
page 161 ~ only way I can account !or that picture being that 
- light on the pavement. No. 5 was across the con-
crete which was light and No-. 4 was looking over this metal 
asphaltic macadam ·which is not light. .· · 
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Q. Did I understand you to testify that the entire surface 
of this intersection is of one material, asphalt? 
A. It is what we call asphaltic macadam .. 
Q. Is any part of the surface shown in picture No. 5 ce-
ment? 
.A. No, sir. It is all the same but looking over this con-
crete side walk makes it show up light. It is just a poor 
picture. It doesn't show that pavement like it should look. 
By the Court: 
Q. Those two parts of· that picture, No. 4 and No. 5, were 
they taken the same day and same hour Y 
A~ The same day, same spot and same hour. They were 
taken at the same time. No. 5 is thrown around on an angle 
with the sun reflecting from the sidewalk on the lens and is 
a very poor picture as far as the paving goes. 
Bv 1\fr. Hickson: 
"Q .. Your photograph No. 6 is taken from a position 126lh 
feet south of the depression,-! mean north of the depression 
looking south T 
A. Yes, sir. 
Q. On 4th Street? 
A. Yes, sir. It is taken north of where the combination 4 
and 5 are taken a distance of forty feet. 
Q. All the pictures taken to which we have re-
page 162 ~ ferred, one to six, inclusive, were taken on Sat-
urday, Jan nary· 9th, at about noon T 
A. Yes, sir. 
Q. The remaining four pictures were taken when? 
A. No. 8 was taken Saturday and the others were taken 
Sunday. . 
Q. Photographs· Nos. 7, 9 and 10 'vere made on Sunday, 
Jan nary lOth Y 
A. Yes, sir. 
Q. At, I believe you testified, nine-thirty in the morning? 
A. Yes, sir. 
Q. Now, Mr. ~Ialcolm, how did you arrive at the height 
at which you placed the lens of your camera f 
A. Just as closely as I possibly could at the height of a 
· man's eyes above the payement in a car, seated in a car. 
It is just a little over four feet, about four feet and a half. 
I held this kodak up as high as I could to take them, as near 
the same height as a man's eyes in a car that I could. 
Q. That would be about :fifty-four inches from the pave-
ment on which you were standing¥ 
A. Yes, sir. 
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Q. All of your pictures were made with you standing in 
the street? 
A. Y~s, sir, in the line of travel. 
page 163 } Q. You were standing in the street rather than 
on the sidewalk Y 
A. Yes, sir, except No. 8. That wasn't taken like that. 
Q .. What is the average height of- a curb Y 
A. Six inches. 
Q. Now, I believe you have .testified that the depression 
drains, such as that drain, are being eliminated in the streets 
of the city of Roanoke. 
A. They are, sir. 
Q. And I believe you testified that they are being elimi-
nated because they were improperly put in and are improper 
to be in the streets of today. 
A. Yes, sir, they are . dangerous. 
Q. Is that your opinion as an engineer t 
A. Yes, sir, for a road prepared for safe travel~ it is my 
opinion they should be eliminated. 
RE-DIRECT EXAMINATION. 
Bv Mr. F'rost: 
"'Q. Mr. 1\falcolm, did yo~ stand, knowing the drain was 
there, and see how far away from t)le drain you could see 
it? Dia you make ariy tests Y 
A. That drain is hard to see. I didn't make any accurate 
measurements as to the actual_ point your reason would point 
out to you it was dangerous, but to tell the truth I have gone 
over that thing myself and not seen it. 
page 164 } By Mr. Barksdale: We object to that, his ex-
pression of what he has done. 
By the Court: I strike that out. 
By Mr. Hickson: 
Q. Mr. Malcolm, your photographs which you prepared 
and have introduced thoroughly show the street intersections 
and the conditions of the pavement, do they not? · 
A. Show it about as well as a kodak enlargement will show 
it. 
The witness stands aside. 
Note: At this point court was adjourned at 5:30 o'clock 
p. m., until tomorrow morning at 10 :00 o'clock a. m. 
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, Note: Court met pursuant to adjournment at 10:00 o'clock 
a. m., January 29th, 1937. 
Same parties present as heretofore noted. 
ALLEN C. HAWKINS, 
having been first duly sworn,. testifies as follows: 
DIRECT EXA~IINATION. 
By Mr. Frost : 
Q. You are 1\IIr. Allen C. Ifawkins, a defendant in this case! 
A. Yes, sir. 
Q. What is your age, Mr. Hawkinsi 
.A. Eighteen. 
page 165} Q. Where do you live, Mr. Hawkins? 
A. Up on this Rustburg road at the Bell home. 
Q. Yon live with your father and motherJ your father be-
ing Mr. Orion E. Hawkins, who is also a defendant in this 
caseY 
A. Yes, sir. 
Q. And Mrs. Sydnor lives there too Y 
A. Yes, sir. 
Q. Prior to July 3rd had you ever been in Roanoke 1 
A. I had been in there, yes, sir. 
Q. Had you ever driven a car in Roanoke prior to July 
3rdY 
A. No, sir. 
Q. Did you know the directions in Roanoke prior to July 
3rdf 
A. No, sir. 
_ - Q. Was the trip on which this aooident occurred the first 
time you had driven a car in Roanoke Y 
A. Yes, sir. _ 
Q. There has been some evidence introduced about your 
sister calling your attention to your speed. I think the last 
time she -says she mentioned anything about speed was around 
Bonsack, or it may have been your mother who stated that. 
Will you please tell the jury whether you recall any mention 
about speed or any criticism of the rate of speed you were 
driving your carT -
· A. I don't recall it. 
page 166 ~ Q. You do not recall any mention of your 
speed? / 
A. No, sir. 
Q. Did you hear any suggestion or criticism of your driv-
ing in regard to speed on this trip? 
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A. ·No, I didn't. 
Q. When yon arrived in Roanoke and had gotten on 4th 
Street just prior to that intersection how were you driving 
in relation to the street? Were you driving on the right, 
left or middle of the street 1 
A. I think I was driving· on the right. 
Q. Driving on the right proceeding in the town of Roanoke? 
A. Yes, sir. . 
Q. How fast were you driving just before the accident 
took place! 
A. I don't know exactly. I never looked at the speedome-
ter. 
Q. You say you didn't look at the speedometer? 
A. No, sir. 
Q. Will you approximate it¥ 
A. Around, I guess, around twenty-five or thirty miles an 
hour. l\{aybe more or less, I can't tell you exactly. 
Q. Did you have your car under control¥ 
A. Yes, sir. · 
Q. Were you paying any attention to tlie 
page 167 ~ highway routings, the markings! 
A. No, I wasn't. I didn't know which way I 
was supposed to go. 
Q. You were ·not noticing the markings showing the high-
way routes and so forth? 
A. No. 
Q. Why didn't :you 1 
A. Well, I didn't know the route I was supposed to take 
going through Roanoke. l\{y mother, she knew it. 
· Q. Were you relying on your mother then to direct you 
through Roanoke~ 
A. Yes, sir. 
Q. What was the condition of the street on the morning 
of July 3rd around six o'clock just prior to and at the time 
of the accident in regard to it being wet or dry? 
A. It was dry. 
Q. Was there any traffic on the street? 
A. No, there wasn't. 
Q. No traffic on the street 7 
A .. No, sir. 
Q. Did you know that there was a drain on the south ~ide 
of 4th Street at the intersection of Rutherford! 
A. No. 
Q. I mean to say, did you know there was a drain to the 
south of Rutherford Street across . 4th Street. · ' 
A. No, sir. 
--\ 
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page 168 } Q. How were you driving just prior to the ac-
cident? Were you looking straight ahead or talk-
ing· to your mother, or what1 ~ 
A. I don't think I was talking to 1\iother. I was paying at· 
tention to the road. 
Q. You were paying attention to the road? 
A. Yes, sir. 
Q. Do you recall whether or not yQur mother told you to 
go up the street where the street car tracks are, which is 
Commonwealth .A. venue? 
A. Yes, sir, she did tell me. 
Q. About where was the car at the time you recall your 
mother telling you about this? 
A. At that time the car was right on the street. 
Q. Right on the street? 
A. Yes, sir, right on the street. 
Q. "\Vhy didn't you follow the directions of your mother! 
A. Well, going at that speed and being so close on the place 
I thought it would be best, instead of making a sharp turn, 
to keep on across and then come back into the street. 
Q. Come back into what street 1 
A. The one the street car track is on. 
Q. How would you get into that street if you kept on 4th 
StreetY 
A. Just turn around the block and come back 
page 169 } on it. 
Q. You were approaching the drain. I will ask 
you did you ever see the drain before the accident happened? 
A. No, I didn't. 
Q. After the aooident happened it has been testified to 
that your sister screamed and you brought your car to a stop. 
Did you then get out of the car? 
A. Yes, sir. 
Q. What was the purpose of you getting out of the car? 
A. Well, I wanted to see what was wrong with her for one 
thing, and I wanted to see what I hit. 
Q. Did you ascertain what you hit when you got out of 
the car on this occasion' 
A. No. 
Q. You did not? 
A. No, sir~ 
Q. When did you for the first time discover you had run 
through a drain or depression Y 
A. When I came back by there that ·same evening. 
· Q. That same evening? -
A. Yes, sir. 
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Q. I will ask you whether or not any damage was done to 
the automobile after this passage over the drain or depres-
~oot . 
A. No, there was not any damage. 
Q. No damage to the automobile? 
A. No, sir. 
page 170} Q. What kind of an automobile were you driv-
ing! 
A. '33 Plytnoth sedan, a five-passenger car. 
Q. '33 Plymoth sedan five-passenger car. I asked you just 
before you struck the drain about what speed you were driv-
ing and you said you were not looking at the speedometer but 
approximately twenty-five or thirty miles an hour. Do you 
recall when you went across the street car tracks and drain 
whether you reduced your speed or not? 
A. No, I don't. 
Q. Your mother has testified in this case that she spoke to 
you about making the turn on Commonwealth Avenue abo11t 
in the middle of the block. That is, on the map, I take it, 
between ·Walker A venue and Rutherford Streets. That is 
the block back. Did you hear her say anything to you about 
the directions in the middle of that block t 
A. Not as I rem em her in the middle of the block. 
Q. Just one more question, Mr. Hawkins,-if you had heard 
your mother's directions in time was there any reason why 
you should fail to heed her directions 1 
A. No, there was not. 
Q. Would you have followed her directions if you had heard 
it in time? 
A. Yes, sir. 
CROSS EXAMINATION. 
By :hir. Hickson: 
Q. Mr. Hawkins, you testified, I believe, you are now 
eighteen years of age. 
page 171 } A. Yes, sir. 
· Q. On what day of the month and what month 
is your birthday! 
A. August 6th. 
Q. So that you were approximately eighteen years of age 
at the time this accident took place. 
A. Yes, sir, just about. 
Q. It occurred in July and you were eighteen in August. 
You were seventeen and eleven months, more or less. Now, 
I understood you to testify also that your sister is living at · 
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your home.- You mean she has been living there. since this 
accident occurred and is still living there. 
A. Yes, sir. 
Q. And it i.s further a fact that in July, 1936, she was liv-
ing in Norton, Virginia, was she not Y 
A. Yes, sir. 
Q. Now, I believe that you and your mother were return-
ing with her to Norton ·expecting to stay with her for sev-
eral days, a few days. 
A. Yes, sir. 
Q. Now, Mr. Hawkins, this automobile which you were 
driving it has been te·stified was a Pontiac sedan. 
A. No, sir, a Plymoth. 
Q. W as_~.it in good mechanical condition1 
A. Yes, sir. 
Q. Equipped with hydraulic brakes, is it notY 
page 172 ~ A. Yes, sir. 
Q. And had no mechanical defect 'vhich you 
knew of? 
A. None that I knew of. 
Q. Just as an estimate 'vill yon tell me what distance it 
usually requires you to stop? Can you do it quicldy or does 
it take some distance to stop that carY 
' A.- Well, you can stop the car right quick .. 
Q. Right quick. Now, I would like to ask yon if you know 
within what distance you could stop that automobile driving 
it twenty-five to thirty miles an hour. Do yon kno,vY 
A. Well, I don't know how many feet, but several lengths 
of the car. 
Q. Two or three lengths of the car anyway f_ 
A. Something like that, yes, sir. 
Q. Mr. Ha,vkins, I believe you testifi.ed that you were pay-
ing no attention to the street and the signs located in the 
street to direct traffic on the highway. 
A. No, sir, I wasn't. 
Q. And you, of course, had been proceeding along 460 on 
up to Roanoke Y 
-A. Yes, sir. 
Q. And you just weren't noticing where 460 went from-
that point? 
A. No. . 
Q. Now I want to ask you to try to see if you recall this 
fact. It has been testified here that on one oc-
page 173 ~ casion you made a remark to your sister, "You 
-. would not be so nervous if Fabian was driving 
the cai·". Do you recall making. that expression' 
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A. No, I do not. 
Q. You don't recall either, do you, at any other time hav-
ing been told to slow dpwn, that you were shaking the parties 
up, or were going too fast 1 
A. Not as I recall. 
Q. But there was no traffic in that intersection that July 
morning when you approached it Y 
A. No, there 'vasn 't. 
Q. You have testified, if I understand you, that after the 
accident when you brought the car to a standstill and got 
out to be of assistance to your sister that you didn't notice 
then what had caused the bad jolt you go or wha·t you had run 
into. 
A. No, I didn't know what it was. 
Q. It is a fact, I suppose, you were trying to assist your 
sister and get her up from the awkward position she was in 
on the floor. 
A. Yes, sir. 
Q. She was, I believe it has been testified to, screaming and 
continued to scream after the blow was struck . 
.A.. Yes, sir. · 
Q. So you really didn't pay much attention. You didn't 
go back to inspect the street? · • 
A. No, I didn't. 
page 174 ~ Q. Now, l\.fr. Hawkins, I want to simply under-
stand you on this fact: Look at his map a mo-
ment. Mr. Frost has asked you a question of whether your 
mother told you to turn to the right when you were mid-
wav the block between Commonwealth and Walker Street. 
You will notice on this map that Walker Street and Common-
wealth are not a full city block apart, but it is merely a very 
small triangle· and a short distance from one to the other. 
You don't kno·w exactly the position your car was in when 
she did tell you to turn to the right at the tracks, do you? 
A. No, I don't. · 
Q. It might have been anywhere along iri here, might. ·a 
not? You are not prepared to say that she didn't tell·you 
before you got into this intersection, are you 1 
A. I couldn't say definitely but it seems to me I was right 
on it, coming right into it. 
Q. After she told you you got on it rather quickly, did you 
not? 
A. Yes, sir. 
Q. Did you notice the car tracks around there to the right 
when you approached it that morning? 
A. I believe I did. • 
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RE-DIRECT EXA.~1INA.TION. 
By Mr. Frost: 
Q. Mr. Hawkins, :Mr. I-Iickson aske'd you about after the 
accident happened and you stopped your car and looked back, 
-you did in fact look back to see what you had 
page 175 ~ run over or hit, didn't you! 
A.. Yes, sir, I looked back but I couldn't see . 
anything. I didn't go back and look at it and examine it. 
Q. Mr~ Hawkins, after you heard your mother's directions 
did you or not use your best judgment as to what course to 
proceedY 
By Mr. Barksdale: Your Honor, I object to that because 
he· has already been over it and it would be only a statement 
of opinion anyway. 
By Mr. Frost: That is all. I withdraw the question. 
The witness stands aside. 
By Mr. Caskie: We rest. 
End of all testimony. 
By Mr. Frost: We would like to make a motion in the 
absence of the jury. 
Note : Then and there the jury retired from the court room. 
page 176 ~ By ~Ir. Caskie: If your Honor please, we want 
to renew the motion made at the end of the plain-
tiff's testimony that the evidence of the plaintiff be stricken 
on the ground that there is no negligence shown here of any 
kind, of even ordinary negligence; 
Second: That there certainly is no negligence shown which 
would justify recovery by a guest against a host; 
Third: That if there were any negligence in the method 
of driving the plaintiff acquiesced in it and made no protest 
that showed any fear of any danger at all, but simply com-
plained of being shaken up on the back seat; that there was 
no protest of any kind within nine or ten miles of the scene 
of the accident as to the method of driving; that in any event 
anv possible negligence, if there were such, would not be 
th~ proxin1ate cause of the accident which resulted from a 
defect in the street; 
Fourth: That the action here is by a daughter against 
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her father and brother and on the ground of public policy no 
suit would lie. 
By the Court: Gentlemen, I think it is better practice now 
to reserve decision of the court on that motion and let the 
case proceed. 
By Mr. Caskie: The defendant excepts to the ruling of the 
Court on the ground that the matter should be de-
page 177 ~ termined at this point in the case. 
By the Court : There is an opinion in which it 
states that it is the better practice to reserve the decision. 
Of course the Court has control of the case throughout, even 
after the verdict is given, and can pass on the motion at any 
time that it thinks it is proper to ·do so. 
page 178} INSTRUCTIONS. 
Plaintiff's Instruction No. I (Refused):, 
''The court instructs the jury that if you believe from the 
evidence that defendant, Allan C .. Hawkins, approached the 
depression or drain along Fourth Street, Roanoke, Virginia, 
at a reckless rate of speed und~r all the circumstances, and 
that he failed to observe the danger of the said depression 
or drain, and that the peril of rapidly driving over such de-
pression or drain was obvious at a safe distance therefrom, 
and that said Allen C. Hawkins proceeded over said depres-
sion or drain at an excessive rate of speed under all the cir-
cumstances and that this conduct constituted gross negligence 
and was the proximate cause of plaintiff's injury, then you 
should find for the plaintiff." 
By Mr. Barksdale: The plaintiff excepts. 
Pluintijf's Instruction No .. 2 (Refused).: 
"The Court instructs the jury that if you believe from the 
evidence that defendant, Allan C. Hawkins, in approaching 
the intersection of Fourth Street ·and Commonwealth Ave-
nue, Roanoke, Virginia, was directed by his mother to turn 
to his right at said intersection, and that such direction was 
given at a sufficient distance from said intersection to afford 
him ample time and opportunity to make said turn in safety, 
and that said .Allen C. Hawkins disregarded said 
page 179 } direction and heedlessly· proceeded across the de-
pression or drain across Fourth Street at such ·a 
high rate of speed as to cause the plaintiff, Eleanor H. Syd ... 
132 Supreme . Court of Appeals of Virginia 
nor to be thrown against the top of his automobile and cause 
her injury, and that such conduct constituted gross negli-
gence, you should :find for the plaintiff.'' 
By Mr. Barksdale: Exception noted. 
Plaintiff's Instruction No. 3 (Refused): 
''The court instructs the jury that if you believe from the 
evidence that the danger of rapidly driving an automobile. 
across the drain or depression along Fourth Street, Roanoke, 
Virginia, was apparent to an automobile driyer approaching 
it, at such distance as to ·afford such driver ample oppor-
tunity to avoid such danger, and that defendant Allan C. 
Hawkins, by reason of his failure to see said depression, or 
his failure to heed the warning of what he saw, or by reason 
of being unable to control his said autombile on account of 
its- excessive speed, drove the said automobile across said 
depression at such a high rate of speed as to throw the plain-
tiff against the top of said automobile and cause her injury, 
and· that such conduct on the part of the said Allan 0. Haw-
kins constituted gross negligence, you should find for the 
plai:nti:ff. '' 
By Mr. Barksdale: The plaintiff excepts to the refusal of 
the court to give Instruction No. 3. 
page 180 } Plaintiff's Inst1·uction No. 4 (Refused as otferedT 
and amended) : 
''The court instructs the jury that the term 'gross negli-
gence' as used in these instructions means a higher degree 
of negligence than simple or ordinary negligence; that is, a 
smaller amount of w~tchfulness and circumspection than the 
circumstances require of a person of ordinary prudence. But 
gross negligence is something less than willful and wanton 
conduct and that reckless disregard of probable consequences 
as is equivalent to a willful and intentional wrong. Or-
dinary and gross negligence differ in degree of inattention, 
while both differ in kind from willful and intentional con-
duct which is, or ought to be known to have a tendency to 
injure. 
The question of negligence depends upon all the circum-
stances of each particular case. What may be deemed or-
dinary care in one case .may, under different circumstances 
he ·gross negligence_. Whether o.r not defendant Allan C. 
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Hawkins was grossly negligent as charged in plaintiff's no-
tice of motion, is a matter for your determination from all 
the facts and circumstances of the case as disclosed by the 
evidence. '' 
Note: This instruction was amended by the court and 
given as "4-A '·' which is as follows:· 
Plaintiff's Instruction No. 4-A ( Gt·anted as Amended) : 
"The Court instructs the Jury that the term 'gross negli-
gence' as used in these instructions means a substantially 
and appreciably higher degree of neg·ligence than 
page 181 ~ simple or ordinary negligence; that is, a much 
smaller amount of watchfulness and circum-
spection than the circumstances require of a person of or-
dinary prudence. But gross negligence is something less 
th-an willful and wanton conduct, and that reckless disregard 
of probably consequences that is equivalent to a willful and 
intentional wrong. 
''The question of neg-lig·ence, or the degree of negligence, 
depends upon all the circumstances of each particular case. 
What may bo deemed ordinary care in one case may, under 
different circumstances, be cross negligence. Whether or 
not defendant, Allan C. Hawkins, was guilty of gross negli-
ge·nce, as defined in this instruction, is a matter for your de-
termination from all the facts and circumstances of the case 
as disclosed by the evidence. Unless you believe from the 
evidence that the defendant's driver v.~as guilty of gross neg-
ligence and failure to use even slight care in driving the 
car when the plaintiff was injured, you should find for the 
defendant. Unless the defendant's driver was guilty of more 
than 'ordinary' neglig·ence, the plaintiff cannot recover, even 
if the driv€r were negligent. If his negligence· was no more 
than simple inadvertence and lack of ordina,ry care, this would 
not justify a recovery of damages by a guest; but if you bP-
lieve from a preponderance of the evidence that the driver 
failed to use even slight care and was guilty of 
page 182 ~ gToss negligence, you should find for the plaintiff. 
unless you should believe that she herself wa~ 
guilty of such negligence as' caused or contributed to her in-
jury.'' 
By Mr. Caskie: The defendant by counsel excepts to the 
action of the court in giving Plaintiff's Instruction No. 4-A 
on the grounds that there is no evidence in this case to justify 
134 Supreme Court of .Appeals of Virginia 
any instruction on gross negligence, and on the ground that 
the language used, while it is taken from opinions in other 
cases, would serve only to confuse the jury. · 
Pla·intiff'' s Instruction No. 5 (Granted) : 
"The court instructs the jury that if under all the evi-
dence and instructions of the court you should find for the 
plaintiff, Mrs. Eleanor H. Sydnor, you should allow her such 
sum as you believe from the evidence will reasonably com-
pensate her for the injury she has received, and in arriving 
at your verdict you should take jnto consideration the mental 
and physical pain and suffering, if any, consequent upon the 
injury received, the expenses already incurred by her for 
hospital, medical, and surgical treatment, and such further 
sums as may be proved with reasonable certainty to be rea-
sonably necessary for the treatment of her injuries in the 
future; and if you further believe from the evidence that she 
has sustained permanent injury you may include in your 
verdict such sum as will reasonably compensate 
page 183 ~ her for such permanent injury; the damages, how-
ever, in no event to exceed the amount sued for." 
By Mr. Caskie: The defendant by counsel excepts to the 
giving of Plaintiff's Instruction No. 5 on the ground that 
there should be no instruction on the question of damages as 
no damages should be assessed under the evidence in this case, 
and on the further ground that the evidence as to permanent 
injury is too vague, uncertain and conjectural. 
Plaintiff's Instruction No. 6 (Refused) : 
"The Court instructs the Jury that if you believe from 
the evidence that the defendant, Allen ·C. Hawkins, operated 
his automobile in a grossly negligent manner in any of the 
particulars as charged in plaintiff's notice of motion, and 
that such negligence was a proximate cause of plaintiff's 
injury, you should find for the plaintiff, unless you should 
believe that she herself was guilty of such negligence as caused 
or contributed to her injry." 
By Mr. Barksdale: Plaintiff excepts to the refusal of the 
court to give Instruction No. 6 upon the ground that it is a 
correct statement of the law and is not covered by other in-
structions. 
Plaintiff excepts to the action of the court in refusing in-
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structions 1, 21 3 and 6 upon the ground that they 
page 184 } correctly state the law and the measure of defend-
ant's duty to plaintiff; and plaintiff e~cepts to 
the amendments to instruction No. 4 upon the same ground; 
that the instruction, as offered, correctly states the law. 
Defendarnt's btStruction A. (Refused as offered and 
a'mended): 
"The Court instructs the jury that the burden is on the 
plaintiff to prove her case in every ~ssential particular by a 
preponderance of the evidence, and further that the plaintiff 
in this case, being a guest in the automobile of defendant, must 
prove by such preponderance of the evidence that the de-
fendant was guilty not merely of negligence, as such is not 
sufficient to enable a guest to recover against her host, but 
must so prove that the defendant was guilty of gross, wanton 
or wilful negligence, and that such negligence proximately 
caused the injury complained of, otherwise you must find for 
the defendant." · 
Note : This instruction was amended by the court and given 
as "A-1 ", which is as follows: 
Defen-dant's Instr·uction A-1 (Granted as amended). 
''The Court instructs the jury· that the burden is on the 
plaintiff to prove her case in every essential particular by a 
preponderance of the evidence, and further that the plaintiff 
in this case, being a guest in the automobile of defendant, 
must prove by such preponderance of the evidence that the 
defendant was guilty not merely of negligence, 
page 185 } as such is not sufficient to enable a guest to re-
cover against her host, but must so prove that 
the defendant was guilty of gross negligence, and that such 
negligence proximately caused the injury complained of, oth-
erwise you must find for the defendant.'' 
By Mr. Caskie: The defendant excepts to the changes mad·e 
in Instruction A an the ground that the instruction is written 
correctly and states the Virginia law. 
Defendant's Instruction B (Ref'ltsed as offered, and 
amended): 
"The Court instructs the jury that one who accepts an, in-
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vitation to ride in the automobile of another as a guest, ac· 
cepts all the ordinary risks of such riding, including the risk 
of mere ordinary negligence on the part of the driver. The 
owner of the car and the driver, in such cases, make no im-
plied representation, except that they will not knowingly, 
wantonly, or recklessly add to those perils w:.hich might or-
dinarily be expected. All other risks are assumed by the 
guest. In the instant case, the plaintiff, Th{rs. Sydnor, being a 
guest in the automobile of the defendant, Hawkins, driven 
by his son you are instructed that you cannot find a verdict 
. for the plaintiff unless you believe from a preponderance of 
the evidence that the driver of the car did in fact knowingly, 
wantonly or recklessly add to the ordinary perils of the trip, 
and that such tnisconduct proxhnately caused the accident and 
the injury complained of.'' 
page 186 ~ Note : This instruction was amended by the 
court and given as "B-1 ", which is as follows: 
Defendant's Instruction B-1 (Granted as anzended): 
''The Court instructs the jury that one who accepts an in-
vitation to ride in the automobile of another as a guest, accepts 
all the ordinary risks of such riding, including the risk of 
mere ordinary negligence on the part of the driver. The 
owner of the car and the driver, in such cases, make no im-
plied representation, except that they will not by gross negli-
gence add to those perils which might ordinarily be expected. 
All other risks are assumed by the guest. In the instant case, 
the plaintiff, 1\{rs. Sydnor, being a guest in the automobile of 
the defendant, Hawkins, driven by his son, you are instructed 
that you cannot find a verdict for the. plaintiff, unless you 
believe from a preponderance of the evidence that the driver 
of the car did in fact in a grossly negligent manner add to 
the ordinary perils of the trip, and that such misconduct 
proximately caused the accident and injury complained of.'' 
By Mr. Caskie: The defendant excepts to the changes 
made in Instruction B on the ground that the instruction is 
correct, as offered, and states the la.w applicable. 
J?efendant's Instruction C. (Refused) : 
''The Court instructs the jury that, though you may believe 
from a preponderance of the evidence that the driver Haw-
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kins 'vas guilty of ordinary negligence, in that he 
page 187 } was guilty of mere ordinary inattention and lack 
of foresight, which caused the accident, but was 
not guilty of gross, wanton or reckless negligence, then you 
must find for the defendants.'' J\IIarked "Refused (covered) 
D.P. H.'' 
By 1\tir. Caskie: \\7 e "rant to except to the action of the 
court in refusing to give Instruction ·C on the ground that 
the instruction properly states the law and brings up to the 
jury the particular n1atters which they should consider. 
This instruction is likewise offered with the same change 
made in it as was made in Instruction B. 
By the Court: And I still refuse it as covered. 
By ~fr. Caskie: Vve except for the same reasons. 
Defenda;nt's lnstntction D (Refused as offered, and 
amended): 
"The Court instructs the jury that a driver on a public 
highway or street has a right to assume, in the absence of 
knowledge to the contrary, and act on the assumption, that 
a public street or highway through its entire width intended 
for travel, is in a reasonably safe condition, and he is not 
required as a matter of law to be on the lookout for defects 
or obstructions, and therefore if you believe from the evi-
dence that the accident complained of here was the result of 
a defect or faulty. construction in the street, and of the mere 
failure of the driver to observe a depression or a drain 
across the street in time to avoid the jar or bump 
page 188 } as he passed over, which was a result of me,re lack 
of foresight or attention, and was not the result 
of any gross, wilful, or wanton negligence, then the driver 
was not guilty of such neg·lige.nce as would justify the plain-
tiff, Mrs. Sydnor, to recover in this case, and you must find 
for the defendants." 
Note: This instruction was amended by the court and given 
as "D-1 ", which is as follows: 
Defendant's Instruction D-1 ( Gra.n.ted as a'mended) : 
"The Court instructs the jury that a driver on a public 
highway or street has a rig·ht to assume, in the absence of 
knowledge to the contrary, and act on the assumption, that 
a public street or hig·hway through its· entire width intended 
138 Supreme Court of .Appeals of Virginia 
for travel, is in a reasonably safe condition, and he is not 
required as a matter of. law to be on the lookout for defects 
or obstructions, and therefore if you believe from the evi-
dence that the accident complained of here was the result 
of a defect or faulty construction in the street, and of the 
mere failure of the driver to observe a depression or a drain 
across the street in time to avoid the jar or bump as he 
passed over, which was a result of n1ere lack of foresight or 
attention, and was not the result of any gross negligence, 
then the driver was not guilty of such negligence as would 
justify the plaintiff, J\IIrs. Sydnor, to recover in this case, and 
you must find for the defendants.'' 
page 189 ~ By Mr. Caskie: The defendant excepts to the 
action of the court in striking out the words '' wil-
ful or wanton''. 
Defendant's Instruction E (Re.f'ltsed): 
''The Court instructs the jury that any mere error of judg-
ment or error resulting from sudden confusion or mere mo-
mentary inattention does not constitute such gToss, 'vanton or 
wilful negligence as would justify a recovery for the plaintiff 
in this case." 
By Mr. Caskie: The defendant excepts to the action of the 
court in refusing Instruction E on the ground that this in-
struction states the law applicable to this case. 
We likewise offer this instruction with the words ''wanton 
or wilful" omitted. 
By the Court: .Still refused, as covered. 
By Mr. Caskie: We except to the refusal of this instruc-
tion on the ground that the instruction properly states the law 
and should be given. 
De.fendant's Instruction F (Granted-1'to objection): 
''The Court instructs the jury that you are to try this case 
under the evidence, as given from the witness stand, and the 
law, as given in the instructions, and your duty is to deter-
mine the question of liability regardless of any question of 
injury to the plaintiff, or sympathy for her. You must not 
allow sympathy to influence your judgment." 
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page 190 } Defenda;nt's Instruction G (Refuse./l): 
''The Court instructs the· jury that in an ordinary case it 
is the duty of a driver to exercise reasonable care, reason-
able lookout, and to drive the car in a lawful and proper man-
ner. However, in a case of a guest suing for recov~ry, such 
as the case here, a driver may be- guilty of negligence, and 
may violate all the rules and laws governing driving on a 
public highway, and still not be liable to the guest riding in 
the car for injury. In such cases, the ordinary rules of neg-
ligence do not apply, and a guest can recover, not for mere 
negligence or violation of the laws of the road, with refer-
ence to lookout, speed, etc., but only for gross, wanton or 
wilful negligence, which g·oes beyond the question of mere 
ordinary negligence. In such cases the driver owes only a 
slight degree of care to the guest riding in the car, and there 
is no liability unless he has been guilty of something more 
than mere ordinary negligence.'' 
By Mr. Caskie: The defendant excepts to the action of 
the court in refusing Instruction G as offered on the ground 
that it correctly ·states the law and is not covered, from the 
point of view of the defendant, in other instructions. 
This instruction is likewise offered with the deletion of 
the words ''wanton or wilful''. 
Bv the ·Court: It is refused. 
page 191 } By Mr. Caskie: We note an exception for the 
reasons stated above. 
Defendcvnt's Jn,st.ruction H (Refused as offered, and 
amended): 
''The Court instructs the jury that it is the duty of every 
. one riding· in a car to exercise reasonable care for his own 
safety, and if they see a danger or are aware of reckless 
and careless driving, to call the attention of the driver spe-
cifically to such danger or driving, and warn him in regard 
thereto. No one is entitled to sit idlv by 'and allow a driver 
to run into danger or drive recklessly ·without giving such 
warning as ordinary care and prudence would suggest under 
the circumstances. Therefore, even though you may believe 
from the evidence in the instant case that the driver, after 
entering the City ·of Roanoke, and prior to the happening of 
the accident, was driving at an excessive or careless rate of 
speed, or in any other manner which would indicate that his 
method of driving was dangerous, and that Mrs. Sydnor, a 
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guest in the car acquiesced in such driving, and made no 
protest, and that the automobile had traveled more than one 
mile after entering the City limits, without any protest by 
Mrs. Sydnor, a guest in the car, or that even if she did pro-
test, she continued to ride in the car, without demanding that 
such method of driving· be stopped, or that she be allowed 
to get out, then the said Mrs. Sydnor assumed the risk of such 
driving, and was herself guilty of contributory 
page 192 ~ neg·lig·ence in continuing so to ride, and you must 
find for the defendants.'' 
Note : Tliis instruction was amended by the court and 
given as "H-1 ", which is as follows: 
Defendant's Instruction H-1 (Granted as amended): 
"The Court instructs the jury that it is the duty of every 
one riding in a car to exercise reasonable care for his .own 
safety; if they see a danger or are awa~e of reckless and 
careless driving to call attention of the driver specifically to 
such danger or driving and warn him in regard thereto, and 
if they believe by a preponderance of the evidence that the 
said plaintiff did see such danger or became aware of reckless 
and careless driving on the part of the defendant driver after 
entering the block before .arriving at the intersection where 
the accident occurred and had opportunity to warn him in 
regard thereto, then she would be guilty ·of contributory 
neg·ligence and you should find for the defendant, provided 
that such failure to warn the defendant driver approximat~ly 
contributed to the cause of the accident.'' 
By Mr. Caskie: The defendant excepts to the action of the 
court in refusing Instruction H as offered, and in giving in 
lieu thereof Instruction If-1, on the ground that this instruc-
tion as originally offered states the law applicable to the 
facts in this case and properly presents the obligations and 
duties of one riding in a car as. a guest. 
page 193 ~ DefendO!nt's Instruction I (Refused): 
. ''The Court instructs the jury that if you believe from the 
evidence that the accident in this case was a result, not of any 
grossly negligent conduct on the part of the driver of the 
automobile, but of faulty construction or condition of the 
~treet over which he 'vas driving, then you must find for the 
.pefendants'' 
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By Mr. Caskie: The defendant excepts to the action of 
the court in refusing Instruction I as off~red because the 
same properly states the law and is not properly covered by 
any other instructio·n. 
Defendant's Instruction J (Refused): 
''The Court instructs the jury that, even though you may 
believe ·from the evidence that immediately prior to the acci-
dent complained of, the driver of the automobile was directed 
by his mother to take the right-hand road, at the intersection 
then being approached, and that instead of taking the right-
hand road, he continued straight ahead, such conduct does 
not constitute negligence which would entitle the plaintiff to 
recover; and she cannot recover on that account." 
By Mr. Caskie: The defendant excepts to the refusal of 
the court to give Instruction J, as offered, on the ground that 
the same properly states the law and there is no other in-
struction covering the point. 
We now offer lnstruction J -1. 
page 194 ~ Defendant's Instruction J-1 (Refused): 
"The Court instructs the jury that, even though you may 
believe from the evidence that immediately prior to the acci-
dent, Mrs. Hawkins, the motlwr of the driver of the automo-
bile, directed the driver to turn to the right at the int~rsec­
tion ·immediately adjacent to the point of accident, and that 
the driver failed to make such turn, but continued straight 
ahead, and that the driver had not driven over the route be-
fore, and did not know, and had no reasonable cause to be-
lieve that there was a defect or faulty construction across 
the street along which he was proceeding, then the driver 
was guilty of no negligence in failing to make the turn, 
whether through failure to hear the direction, or because he 
heard it too late to make the turn, or for any other reason, 
and there can be no liability on the defendants in this case for 
such failure to follow directions.'' 
By Mr. Caskie: The defendant excepts to the refusal of 
the court to give Instruction J-1 on the ground that the in-
struction is obviously correct under the law and facts of this 
case and there is no other instruction given or offered except 
Instruction J, which is likewise refused, which properly pre-
sents the question involved in this instruction to the jury. 
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This is particularly true in view of the allegation in the notice 
of motion of negligence on account of failure to follow direc-
tions. · 
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I, Don P. Halsey, Judge of the ·Circuit Court of Campbell 
County, Virginia, who presided over the trial of Eleanor 
Hawkins Sydnor v. Orion E. Hawkins and Allan C. Hawkins, 
in said court, at Rustburg, Virginia, January 28-29, 1937, 
do certify that the foregoing is a true and correct copy and 
report of the evidence, all of the instructions offered, amended, 
granted and refused by the court, and other incidents of the · 
said trial of the said cause, with the objections and excep-
tions of the respective parties as therein set forth. · As to 
the orig·inal exhibits introduced in evidence, as shown by the 
foregoing report,' to-wit: "DeMott Exhibit A" (blueprint), , 
"DeMott Exhibit B'.' (profile map), six pictures marked 
"Bremer Exhibits 1, 2, 3, 4, 5 and 6" respectively, and "Bre-
mer Exhibit 7" (blueprint), ''.Sydnor Exhibit 1" .(photo-
graph), "Sydnor Exhibit 2" (photograph), "Sydnor Exhibit 
3" (hospital bill), "Sydnor Exhibit 4" (doctor's bill), "Syd-
nor Exhibit 5" (hospital bill), "Malcolm Exhibit 1" (map), 
"]Vfal~olm Exhibit 2" (plat), "lVfalcolm Exhibit 3" (blue-
print) and eight pictures marked ''Malcolm Exhibits 4, 5, 6, 
7, 8, 9, 10, 11 and 12", respectively, all of which have been 
initialed by me for the purpose of identification, and it is 
agreed by the plaintiff and the defendant that they shall be 
transmitted to the Supreme Court of Appeals as a part of the 
record in this case in lieu of certifying to said court copies 
of said exhibits. 
And I do further certify that the attorneys for 
page 196 ~ the plaintiff have had reasonable notice in writ-
ing, given by counsel for the defendants, of th"e 
time and place when the foregoing report of the testimony, 
exhibits, instructions, exceptions and other incidents of the. 
trial would be tendered and presented to the undersignd for 
signature and authentication. 
Given under my hand this 15th day of l\{arch, 1937, within 
sixty days after the entry of the final judgment in said cause. 
DON P. HALSEY, (.Seal) 
Judge of the Circuit Court of Camp-
bell County, Virginia. 
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I, C. W. Woodson, Clerk of the Circuit Court of :Campbell 
County, Virginia, do certify that the foregoing report of the 
testimony, exhibits, instructions, exceptions and other inci-
dents of the trial in the case of Eleanor Hawkins Sydnor 
versus Orion E. Hawkins and Allan C. Hawkins, together 
with the original exhibits therein referred to, all of which 
have been duly authenticated by the Judge of said court, were 
lodged and filed with me as Clerk of the said court on the 
15 day of March, 1937. 
Virginia: 
C. W. WOODSON; 
Clerk of the Circuit Court of Campbell 
County, Virginia. 
In the Clerk's Office of the Circuit Court of Campbell 
County, the 15th day of ~larch, 1937. 
I, C. W. Woodson, Clerk of the Circuit Court of Campbell 
County, Virginia, do hereby certify that the foregoing is a 
true and correct transcript of the record of said Court in the 
case of Eleanor Hawkins Sydnor, Plaintiff, against Oqon E. 
Hawkins and Allan C. Hawkins, Defendants, and that the ex-
hibits of bills, blueprints, maps and pictures, identified by 
certificate and signature of the Clerk of said Court, were used 
in the trial of said case, and that notice as required by sec-
tion 6339 of the Code was duly given. 
Given under my hand this 15th day of March, 1937. 
C. W. WOODSON, Clerk. 
Fee for Transcript, $10.00. 
C. "'\V. WOODSON, Clerk. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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